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JURISDICTION

This Court has jurisdiction tinder 1Hah Code Ann. § 78-28-3(2)(j) as this case was

transferred from the Supreme Court. Original appellate jurisdiction was proper in the
Supreme Court under Utah Code Ann. § 78-2-2(3)(j) because this is an appeal from the

orders andjudgment of a court of record over which this Court did not have original
appellate jurisdiction.
ISSUES PRESENTED FOR REVIEW, STANDARDS OF REVIEW,
AND PRESERVATION BELOW

1.a.

Did the district court err as a matter of law in concluding Mack and Chris

Watkins admitted liability for the breach of an alleged oral contract when the Watkins
admitted liability only for the breach of written contracts the district court concluded did
not govern?

b.

In a trial limited to damages for the admitted breach of the written contracts

pleaded in the Complaint, did the district court err as a matter of law in awarding
damages that arose from the purported breach of a separate alleged oral contract to which
the defendants did not admit liability?

These are legal conclusions that this Court reviews for correctness, giving no
deference to the district court's determinations. See, e.g.. State v. Lena. 869 P.2d 932,
936 (Utah 1994).

These issues were preserved in the district court by the parties" pleadings, which
identified the written contracts as governing the "advisory clients" claim; (R. 1-23, 34-38.
47-51); by the Watkins" admission of liability thereunder (R. 78); by the issues framed
: j - :<.]<i.r\*

and argued at trial (R. 192. pp. 8-10. 158-61. 164-73); and by the district court's Findings
of fact and conclusions of law (R. 170-76).

2.a.

Did the district court err as a matter oflaw in determining the parties"

written contracts did not apply to "ad\i>ory" or "managed" accounts?

b.

Alternatively, were the district court's implied or express factual findings

regarding the application of the written contracts to the managed accounts, to the extent
they were sufficient, clearly erroneous?

c.

Did the district court err in consequently refusing to offset Fortress

Financial's damages by commissions required in the written contracts?
Whether the district court properly interpreted an unambiguous written contract
and whether a different oral contract existed are questions oflaw. which this Court

reviews for correctness. See. e.g.. Saunders v. Sliarp. 806 P.2d 198, 199-200 (Utah
1991); Herm Hughes & Sons, Inc. v. Qiuntek. 834 P.2d 582. 583 (Utah App. 1992).
Whether a written contract is complete on a particular issue is a question of fact, which

this Court reviews for clear error. See. e.g.. Hall v. Process Instruments & Control, Inc..
866 P.2d 604. 606 (Utah App. 1993).
These issues were preserved in the district court by the parties' pleadings, which
identified the written contracts as governing the "advisory clients" claim; (R. 1-23, 34-38.
47-51): by the Watkins' admission of liability thereunder (R. 78); by the Watkins'
evidence and argument at trial that the written contracts to which they admitted liability
governed their relationship with Fortress Financial (R. 192. pp. 9-10. 75-76. 97-99. 123,

126-30, 132-34, 139-40); by the Watkins' post-trial objection to the district court's
rulings rejecting the commission language of the written contracts (R. 153-56); and by the
district court's findings of fact and conclusions of law' (R. 170-76).
DETERMINATIVE PROVISIONS

The relevant determinative provisions are primarily contractual and will be
discussed in the body of this brief.

One alternative argument in this appeal calls upon the Court to construe Rule

R164-6-1 g of the Utah Administrative ('ode. See infra part II.A.2. A copy of the rule is
inchuied in the Addendum as F.xhibit 6. 'Fhc interpretation of the rule presents a question
oflaw that this Court reviews for correctness. See, e.g.. Avila v. IVinn, 794 P.2d 20, 22

(Utah 1990); Jones v. California Interseholastic Fed., 243 Cal. Rptr. 271, 274 (Cal. App.
1988).

This appeal does not involve the interpretation of any other constitutional

provision, statute, ordinance, rule, or regulation. See \ hah R. App. P. 24(a)(6).
STATEMENT OF THE CASE

A-

Nature of the Case, Course of Proceedings, and Disposition Below

This is an appeal from a judgment in a contract action rendered in favor of

plaintiff/appellee Fortress Financial and Pension Services, Inc. ("Fortress Financial") and

against defendants/appellants W. Mack Watkins ("Mack Watkins'") and Christopher M.
Watkins ("Chris Watkins") (collectively "the Watkins").
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The action commenced with a Complaint Filed June 12, 2000. (R. 1; Addendum

Ex. 1.) The Complaint alleged the Watkins breached the terms of two written
Independent Contractors Agreements, which were attached to the Complaint as F'xhibits
A and B. (R. 1. 4. 13; Addendum Fas. 1. 1A. and IB.) 'Fhc Complaint alleged three

bases for liability:
(1)

the Watkins: (a) failed to use their best efforts to encourage their "advisory

clients" to use Southwest Securities, and (b) knew, or should have known, their advisory
clients would not use Southwest Securities, but failed to inform Fortress Financial of that

fact (R. 2. r 6);

(2)

Chris Watkins transacted "deep discount trades without authorization" (R.

2."' 7); and

(3)

Mack Watkins resigned as a Representative of Fortress Financial (R. 2. \ 4).

Chris Watkins Hied an Answer to the Complaint on August 4. 2000. (R. 34.)
Mack Watkins filed an Answer on October 10. 2000. (R. 47.)

On April 3. 2001. the Watkins admitted liability solely on the claim of breach of
contract for failure to transfer all "advisory clients" as alleged in paragraph 6 of plaintiffs

Complaint. (R. 78; Addendum Ex. 2.)

Following discovery, the case was tried to the bench in a one-day trial on April 8,
2002. (R. 143. 192.) Trial was limited to (I) damages for the Watkins' admitted breach

of paragraph 6 of the written agreements promising to transfer all "advisory clients"; and

(2) Fortress Financial's claim in paragraph 7 of the Complaint alleging Chris Watkins

transacted deep discount trades without authorization. (R. 192, pp. 7-10, 171-73./
At the close of trial, the district court ruled from the bench dismissing Fortress
Financial's "deep discount" claim, concluding that Chris Watkins had not breached his
contract in this regard. (R. 144. 192. pp. 172-73.) 'Fhc Court took under advisement the

issue of damages for the Watkins' breach of the written agreements alleged in paragraph
6 of the Complaint. (R. 144. 192, pp. 172-73.)

On April 18. 2002. the district court issued a minute entry ruling awarding
damages of S68.233.44 to Fortress Financial. (R. 147; Addendum Ex. 3.) 'Fhc district
court entered findings of fact and conclusions oflaw on June 26. 2002. (R. 170;
Addendum E.x. 4.)

The district court ruled that the "managed accounts" of the advisory clients were
not included in the written contracts entered into between the parties and that the written
contracts applied only to other "regular" accounts. (R. 171.) Instead, the court

determined that a "separate oral agreement" existed, which the Court called the "managed
account agreement." (R. 171.) 'Fhc court then determined the terms of that "separate oral

agreement." (R. 171-72.) Fhc district court then concluded that "Defendants previously
admitted liability for breaching the managed account agreement." (R. 174.) The court

1Fortress Financial abandoned its claim made in paragraph 4 ofthe Complaint alleging
Mack Watkins breached the written contracts by resigning as a Fortress Financial
representative. (See R. 192. pp. 7-10.)
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awarded damages that it determined were "a direct and proximate result of Defendants"
breach of the managed account agreement." (R. 174.)
The district court entered a final judgment on June 27, 2002. (R. 177: Addendum
Ex. 5.) 'Fhc Watkins timely filed a notice of appeal on July 18. 2002. (R. 183.) Fortress
Financial has not appealed any of the decisions made below.
B.

Statement of Facts Relevant to tlte Issues Presented for Review

Fortress Financial is a broker-dealer in the business of buying and selling securities
and offering advice to its clients. (R. 192. p. 7.) At all relevant times. Mack and Chris

Watkins were independent investment advisors working under the auspices of WMW

Management. Inc. ("WMW'"). (R. 192. p. 122; PL's Ex. 1. p. 1; PL's Ex. 2. p. 1.) Mack
Watkins was the sole owner of WMW. (R. 192. p. 40.)

In late 1992 or early 1993. Mack Watkins discussed with Fortress Financial's

president. Thomas J. Shauniberg. the possibility of Mack Watkins becoming a registered
Fortress Financial representative. (R. 192. pp. 11.97.) Mack Watkins subsequently
entered into a written Independent Contractors Agreement with Fortress Financial to
become a registered Fortress Financial representative. The Agreement was renewed

approximately every two \cars. (R. 192, p. 12.) The latest relevant renewal occurred in
January 1998. (PL's Ex. 1.) The Agreement was signed by Mack Watkins as

"Representative" and by Thomas J. Shauniberg as President of Fortress Financial. (R.
192. p. 12; PL's Ex. E p. 9.) 'Fhc relevant Mack Watkins Agreement was attached to the
Complaint as Exhibit A and received at trial as Plaintiffs Exhibit 1. (R. 4; PL's Ex. 1.)
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In March 1998. Mack Watkins prepared to leave the country for several years and

reqtiested that in his absence his son Chris Watkins take over his investment management
firm. WMW. (R. 192. p. 122.) Chris agreed. (R. 192, p. 123.) Chris had previously
worked as an investment advisor or stockbroker for other Firms. (R. 192, pp. 121-22.)
During all relevant periods. Chris held appropriate investment licenses. (R. 192, pp. 85,

122.) Chris became executive vice president and a director of WMW. (R. 192, pp. 77,
122.)
At the time, neither WMW nor Chris Watkins was registered as a broker-dealer

with the NASD. {R. 192, p. 133.) Money managers like the Watkins will typically find a
broker-dealer to process trades for them at the be-it commercial rate. (R. 192, p. 16.) To
facilitate securities trades in his father's absence, Chris required affiliation with a brokerdealer such as Fortress Financial. (R. 192. p. 123.)

On or about March 10. 1998, Christopher Watkins entered a written Independent
Contractors Agreement with Fortress Financial. (PI. s Ex. 2; R. 192, pp. 122-23.)

Fortress Financial drafted the Independent Contractors Agreement. (R. 192, p. 96.) Chris
Watkins' contract was attached to the Complaint as Exhibit B and received at trial as
Plaintiffs Exhibit 2. (R. 13; PL's Ex. 2.)

Fortress Financial does not have a seat on any stock exchange. (R. 192, p. 21.)
Typically, a smaller broker-dealer like fortress Financial will have an affiliation with a

"clearing agency'" that does have a seat on a stock exchange. (R. 192. p. 21.) The

clearing agency purchases securities for the broker-dealer on the floor of the exchange.
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(R. 192. p. 116.) In this case. Fortress Financial used Southwest Securities, a completely
independent company, as its clearing agency. (R. 192. p. 21.) Southwest Securities

charged a minimum lee of $27.00 per "ticket." or transaction, known as a "clearing fee'"
or "ticket charge." (R. 192. pp. 21. 22.)
Fach of the Watkins' Independent Contractors Agreements provided that "to
facilitate management and supcr\isory efforts. WMW' Management. Inc.. and Mack
Partners. Ltd.. agrees to make a good faith effort to encourage all of his existing and
future advisory clients to use Southw est Securities to clear their advisory account trades"
and that "all securities and insurance transactions will be processed through Fortress

Financial and Pension Services. Inc." (PL's Fix. 1. p. 8, Section 28; PL's. Ex. 2. p. 10.

Section 28. p. 3. Section 5A.) "Advisory accounts." also known as "managed accounts,"*
are accounts managed by an investment advisement firm on behalf of its clients, known in
this case as "advisory clients." (R. 192. p. 123.) 'Fhc advisement firm charges the
advisory clients a management fee and has full trading discretion. (R. 192. pp. 14. 77.
123.) The Watkins admitted they breached the requirements of their Independent
Contractors Agreements related to advisory clients. (R. 78.) Specifically, the managed
accounts were traded through other broker-dealers rather than through Fortress Financial
and its clearing agency Southwest Securities. (R. 192. pp. 16-17.)

The advisory clients were primarily family and friends of the Watkins". and Chris
Watkins had been their broker of record before he became a Fortress Financial

representative. (R. 192, p. 125.} The advisory clients entered into written contracts with

WMW in substantially the form memorialized in Plaintiffs F.xhibit 5. (R. 87-89; PF's

Ex. 5.) The advisory client agreement vested WMW with discretionary atithoritv to buy

and sell securities on behalf of the advisory clients, to determine which brokerage or
dealer to tise. and to set the commission rates at which securities transactions were

effected. (PL's Ex. 5. p. 4; R. 192. p. 16.)

Section 8 of the Watkins' Independent Contractors Agreements provided the form
of payment required from ad\ isory clients: "For advisory clients payment should be
made by them to their respective broker/dealer." (PL's Ex. 2, p. 4. Section 8.) Section 9

dealt with advisory clients' handling of stock certificates: "Representative will not accept
stock, bond. and. other security certificates. Representative will have clients mail them

immediately to iheir Southwest Securities. Inc.. account or appropriate broker/dealer if an

advisory client." (PL's Ex. 2, p. 4. Section 9.) Section 26 dealt with the handling of
trades for an advisory client: "Trades for advisory client? will be approved, processed
and recorded as if they were Fortress Financial Tratlcs. 'Fhe only deviation is that the

actual consummation of a trade for an advisory client will be done through their
respective Broker-Dealer versus Southwest Securities.'" (PL's Ex. 2, pp. 9-10. Section
26.)

Fhe Independent Contractors Agreement providec. how the Watkins would be

compensated by Fortress Financial and who would then be responsible for the clearing
fee:

~:'-r-:; in-r\?.

"Representative will be compensated by net commissions derived

from investments bought and sold through Representative. Clearing fees
will be paid by Representative."

(PL's Ex. 1. p. 6. Section 21A; PL's Ex. 2. p. 1. Section 21A.) Chris Watkins" contract
provided a sliding scale for percentages of net commissions:
Representative will receive a percentage of the net commissions
received by [Fortress Financial] for business transacted by the
Representative during a calendar month as follows:
(1) 80 percent payout for all production if commissions generated
during a calendar month exceed S 10.(KK).00.

(2) 70 percent pavout for commission levels above S5.000.00 but
less than $10.000.00.

(3) 60 percent payout on the first S5.000.00 of commission
generated each calendar month.
(4) 50 percent commission payout on business introduced by the
Representative but processed largely by the Company. In such cases, level
of Company effort, commissions split, etc.. will be agreed upon before
undertaking the project.

(PL's Ex. 2. p. 7. Section 21B.) Mack Watkins' contract provided substantially the same.
with a slightly different commission schedule. (PL's Fix. E p. 6. Section 21).
At the end of the Independent Contractors Agreements, the parties agreed as
follows: "Additional terms: None." (PL's Ex. 1. p. 9; PL's Ex. 2, p. 10.)

The parties agreed that a commission of $.06 per share would be charged lor any

managed account traded through Fortress Financial. (R. 192. pp. 17-18. 108.) 'Fhe
evidence diverged at trial, however, on (a) whether Chris Watkins was entitled to
commissions credited against that amount for managed account trades as provided in the

10

Independent Contractors Agreement, and (b) the ultimate source of funds to be used in
paying the clearing agency's ticket charge. See infra part 1I.A.2 (collating and discussing
specific evidence).

Fortress Financial introduced evidence at trial showing the Watkins traded

1.137.224 shares on behalf of the managed accounts through other broker-dealers. (R.

192, pp. 100-08; PL's Ex. 6.) 'fhe district court calculated damages by multiplying that

number by $.06 per share. (R. 172-73.) 'Fhe court refused to offset the damages by
commissions earned under the contract by Chris Watkins and concluded the Watkins. not

Fortress Financial, would also be responsible to pay the Southwest Securities ticket
charge. (R. 157-58. 172-73.) This appeal ensued.
SFMMAKY OF ARGUMENTS

As a matter oflaw. the Watkins" admission of liability goes only to breach of the
written contracts alleged in and attached to the Complaint. Fhe district court erred in

determining the Watkins admitted liability to a separate alleged oral contract and in

awarding damages thereunder. Where liability arises under one contract and damages
under a different contract, the plaintiff has failed to prove its contract action.
Consequently, the judgment in this case is erroneous and should be reversed.

'Fhc district court also erred as a matter oflaw in concluding the written contracts

did not apply to the managed accounts. The written Agreements are unambiguous
contracts that deal specifically with the transfer of managed or advisory client accounts
and contain a commission schedule for paving the Watkins for all business transacted
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duriniz a calendar month to be credited out o\' funds paid to Fortress Financial.
Alternatively, if the isstie were viewed as one of fact, the district court's findings were

incomplete and clearly erroneous, as demonstrated by the marshaled evidence. Either
wav. the district court's damage award was erroneous as it failed to take into
consideration commissions due and ow ing to Chris Watkins under the express terms of

the Agreement. The district court's judgment should be reversed and the case remanded
for a new calculation of damages consistent with the terms of the written Independent
Contractors Agreement.
ARGIMENT

I.

THE DISTRICT COl'RT ERRED IN IMPUTING THE WATKINS'
ADMISSION OF LIABILITY ON THE WRITTEN CONTRACTS TO A
SEPARATE ALLEGED ORAL CONTRACT WHOSE TERMS WERE

FIRST DETERMINED BY FHE COl'RT IN A DAMAGES TRIAL.

A.

Fhc District Court Erred in Determining the Watkins Admitted

Liability for the Breach of an Oral Contract When the Watkins
Admitted Liability Only for the Breach of Written Contracts the
District Court Determined Did Not Govern.

The district court erred in imposing liability upon the Watkins on an oral contract

that was not pleaded in this case. In its conclusions oflaw. the district court determined
that "Defendants previously admitted liability for breaching the managed account

agreement." (R. 174.) 'Fhe Watkins eoncededly had previously admitted liability for
breaching their written "Independent Contractors Agreements." as alleged in the

Complaint. (R. 78-79.) However, the district court concluded the written agreements did
not covem the managed accounts. (R. 171-72.) "Fhc "managed account agreement."
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according to the district court, was an alleged separate oral contract not pleaded bv
Fortress Financial in its Complaint whose terms were independent of the written contracts

and first determined in the district court's ruling. (R. 171-72.)

The district court's decision was manifest error. 'Fhe Watkins admitted liability
only for the breach of the written Independent Contractors Agreements pleaded in and
attached to the Complaint. (R. 78-79.) No admission of liability was ever made
regarding an alleged "separate oral contract." The distrid court erred as a matter oflaw
in concluding otherwise.
B.

In a Trial Limited to Damages for the Admitted Breach of Written

Contracts, (he District Court Erred in Awarding Damages to Fortress
Financial that Did Not Arise from the Written Contracts But From a
Separate "Oral Contract" to Which the Watkins Did Not Admit
Liability,

Because the Watkins had previously admitted liability tinder the written contracts

alleged in the Complaint, trial on the managed accounts issue was specifically limited to
damages arising from that breach. During opening statement, counsel for Fortress
Financial acknowledged as much:

Now. a contract was signed by the parties. It's the contract that's
attached to the Complaint in this matter.
We have two claims. Our first claim goes lo accounts that the

Watkins did not bring over to Fortress Financial. Because they did not
bring the accounts over to Fortress Financial, the accounts were traded

through another brokerage and Fortress Financial lost out on the profit it
would have received had those accounts been transferred.

Now. on (hat grounds, the defendants have admitted liability in their
admission of liability. It goes to paragraph 6 of of our Complaint. So in
terms of the accounts that were not brought over, we're simply arguing
about damages.

: r - :< if'i7v<
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(R. 192. p. 8.) Counsel for the Watkins agreed in his opening statement:
Your Honor, as Mr. Eder also pointed out. the Watkins have
admitted liability on the breach of contract issue relating to the advisory
clients. So as Mr. Eder pointed out. the only issue here is damages.
(R. 192. p. 9-10.)

At closing argument, counsel for Fortress Financial again argued only damages
regarding the admitted breach:
Your Honor, in this case. Chris Watkins and Mack Watkins admitted

thev broke the contract. They admit liability on that. Now. though, they're
trving to come back and say if they wouldn't have admitted liability, they

would have done everything necessary to get a commission. That just does
not make sense.

And Mr. Shauniberg and Fortress Financial should not be - have
their damages reduced based on a woukfhave. eould-have. should-have.

(R. 192. p. 160: see also R. 192. pp. 158-59. arguing damages on the managed accounts.
Counsel for the Watkins also argued only damages:

. . . Your I Ionor[ J heard today testimony from the different parties
involving the allegations of breach of contract with respect to the breach the first cause of action with regard to the advisory clients, again. Your
Ilonor. liability was admitted. The Watkins did not want to contest that and
they did admit liability on that. . . .
Your Honor, the appropriate damages are not the S68.000-somc-odd
that Mr. Shauniberg and Fortress Financial are seeking. There is an amount
of Si 2.499.49. That is the damages that are appropriate in this case. We
have admitted that those damages are appropriate, and that is a level which
they should be.

(R. 192. pp. 160-61, 169: see also. R. 192. pp.164-69. arguing damages on the managed
accounts.)
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On rebuttal in closing argument. Fortress Financial's counsel again argued
damages under the written agreements:

Finally, Mr. Mack Watkins stated that when he signed the when he
signed the agreement, he was not expecting any commission. I le didn't
state that he wasn't expecting commission because he wasn't going to bring
any of the accounts over: he simply stated he was not expecting
commission. Which goes to the intent of the parties when the contract was
signed. In Mr. Mack Watkins' case, clearly, he didn't expect to receive a
split on the 6 cents a share fee.
Now. since he since he signed it shortly before Chris Watkins. it's
not too far a jump to assume that Chris Watkins didn't expect that fee
either.

(R. 192. p. 170: see also R. 192. p. 169-70. arguing damages on rebuttal.)
At the close of argument, the district court, too. vievved the issue solely as one of
damages on the admitted liability:

Counsel, some of the

one of the issues I want to take under

advisement because I need to review some of the documents a little more

thoroughly, and that goes to what everybody's been calling the first cause of

action on which the defendants have admitted liability. And I just quickly
looked at the complaint to see if there were actually two separate causes of
action, and there weren't. . . .

Okay. As to the damages on what we have referred to as the first

cause of action. 1 will issue a ruling on that as soon as I have a chance to go
through all of the rest of the documents and digest those.
(R. 192, pp. 171, 173.)

Notwithstanding this clear record, the district court inexplicably went on to award
damages for the alleged breach of a purportedh' separate oral contract. The district court

concluded that "the managed accounts were a separate oral agreement and not part of the
written contract (plaintiffs Exhibits 1 and 2)." (R. 149.) 'Fhe court made specific
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Findings as to the terms of that alleged oral contract, which it called the "managed account

agreement." (R. 171-72.) 'Fhe district court then concluded that ••Defendants previously
admitted liability for breaching the managed account agreement." (R. 174.)
To the extent the decision regarding an alleged separate oral contract for managed
accounts can be sustained at all - and it is challenged by the Watkins in part II below the judgment must nevertheless be reversed. Fhe judgment is improperly premised on
liability under written contracts and damages under a separate alleged oral contract.
('nless liability and damages are proven under the same contract, the plaintiff loses. See,

e.g.. Bairv. Axiom Design, LLC. 2001 UT20.<r 14. 18.20 P.3d 388. 392 (Utah 2001)

(identifving and discussing elements of contract claim): Mahmood v. Ross. 1999 FJT 104.
,f 19-20, 990 P.2d 933, 937-38 (Utah 1999) (identifying recoverable damages for

contract breach): Bailey-Allen Co. v. Kurzet, 876 P.2d 421, 426 (Utah App. 1994)
(breaching partv liable for loss caused by breach of that contract) (citing Restatement
(Second) of Contracts § 374 (1981)); Mammas v. Oro Valley Townhouses, Inc., 638 P.2d

1367. 1370 (Ariz. App. 1981) (plaintiffs not entitled to recover on contract claims when
liability established but no damages proved for breach).
The case was not tried on breach of an alleged oral contract. The trial was limited

to damages for breach of the written contracts. The Watkins did not consent to anything
more. The record on this point is crvstal clear. 'Fhe district court's decision is unfair to
the Watkins. legally insupportable, and fatally deficient.

::.v>m.rv5
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Fortress Financial wholly failed to carry its burden of prov ing damages for breach
of the written contracts under which the defendants admitted liability. Consequently, the
judgment of the district court should be reversed and judgment entered in favor of the
Watkins on the claim for breach of the written contracts. Alternatively, the Court should

remand the case for a new trial on damages arising under'he written contracts.
II.

THE DISTRICT COURT ERRED IN DETERMINING THE WRITTEN

AGREEMENTS DID NOT APPLY TO THE MANAGED ACCOUNTS AND
IN REFUSING TO PROPERLY CALCULATE DAMAGES
THEREUNDER.

A.

Fhc District Court Erred in Determining the Written Agreements Did
Not Apply to the Managed Accounts.

'fhe district court reached the improper conclusion that the written Independent
Contractors Agreements did not apply to the managed accounts. This decision, and the
additional decisions that resulted therefrom, should be reversed.
I.

The District Court's Determination Was Erroneous as a Matter
of Law.

rIhe district court erred as a matter oflaw in concluding the written contracts did

not apply to the managed accounts. The interpretation of an unambiguous contract is a
question oflaw reviewed for correctness by this Court. See Allstate Ins. Co. v. Libertv

Mut. Ins. Group. 868 P.2d 110. 112 (Utah App. 1994). No party below argued the written
contracts were ambiguous. Nor did the district court purport to reach any such

conclusion. 'Fhe contracts are written in plain language defining the rights and
responsibilities of the parties and are easily construed.

MV:t.!iM7\?
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"fhe written contracts were attached to the Complaint and form the very basis for

the managed account claim in this case. (R. 1-2. 4-23.) The obligations alleged to have
been breached are set forth in and originate in the written contracts in plain language:
Section 28: To facilitate management and supervisory efforts. WMW
Management. Inc.. and Mack Partners Ftd. agrees to make a good faith
effort to encourage all of his existing and future advisory clients to use
Southwest Securities to clear their adv isory account trades.
All securities and insurance transactions will be processed through Fortress
Financial and Pension Services. Inc.

(R. 5. 11. 14. 22: PL's Ex. 2. pp. 3. 10. Sections 5A. 28.) These are the very

obligations alleged in the Complaint for which the Watkins admitted liability. (R.
2. 78.)

The written contracts arc replete with provisions governing the handling of the

managed or advisory accounts. For example. Section 8 provided the form of payment
from the advisory clients: ""For advisory clients payment should be made by them to their

respective broker-dealer." (PL's Ex. 2. p. 4. Section 8) (emphasis added). Section 9
explained the handling of adv isory client stock certificates: "Representative will not
accept stock, bond, and other security certificates. Representative will have clients mail
them immediately to their Southwest Securities. Inc., account or appropriate broker-dealer
if an advisory client." (PL's Ex. 2. p. 4. Section 9) (emphasis added). Section 26

provided detail on the handling of advisory client trades: "Trades for advison' clients
will be approved, processed and recorded as if'thev were Fortress Financial trades. (PL's
Ex. 2. pp. 9-10. Section 26) (emphasis added). And the Agreement specificalh' related to

"all" transactions by the Representative: "till securities and insurance transactions will be

processed through Fortress Financial and Pension Services. Inc." (Pl/s Ex. 2, p. 3.
Section 5A) (emphasis added).

The Agreement further provided for payment of a commission to the Watkins for
business they introduced to Fortress Financial:

Representative will receive a percentage of the net commissions
received by [Fortress Financial] for business transa:ted by the
Representative during a calendar month as follows:

(1) 80 percent payout for all production if commissions generated
during a calendar month exceed $10,000.00.
(2) 70 percent payout for commission levels above S5.000.00 but
less than $10,000.00.

(3) 60 percent payout on the first $5,000.00 of commission
generated each calendar month.

(4) 50 percent commission payout on business introduced by the
Representative but processed largely by the Company. In such cases, level
of Company effort, commissions split, etc., will be agreed upon before
undertaking the project.

(PL's Ex. 2, p. 7, Section 21B.) Mack Watkins* contract provided substantially the same.
with a slightly different commission schedule. (PL's Ex. 1. p. 6. Section 21). 'Fhe
Agreement also provided there were no additional terms: "Additional terms: None."

(Pl.'s Ex. 2, p. 10.)

It is undisputed that the managed accounts business would have been introduced to

Fortress Financial by the Watkins. First, and most telling, the only reason the business

would have come to Fortress Financial is because of Section 28 of the Agreement which
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requires that the Watkins make a good faith effort to bring that business to Fortress
Financial. (R. 11. 22.) Second, the managed account customers were friends and
relatives of the Watkins and had no other connection to Fortress Financial. (R. 192. p.

125.) But for the Watkins bringing the business to Fortress Financial. Fortress Financial
nev er would have received that business.

In light of the clear language of the written contract, the district court erred as a

mailer oflaw in concluding the contract did not apply to the managed accounts. No other

explanation can be given for the plain terms that direct the parties how to act and what to

do regarding the adv isory clients. Where no ambiguity exists or is even claimed, the
Court confines itself to the four corners of the contract to determine the parties' intent.

See, e.g.. Reed v. Davis County School Dist.. 892 P.2d 1063. 1064-65 (I'tah App. 1995).
The Court is also required to review contracts as a whole and to harmonize all their

parts. 'Fhe Court must not give an interpretation to the contracts that would render any

portion stipcrfiuous, extraneous, or absurd. See, e.g.. Home Savs. &Loan v. Aetna Cas. &
Surety Co., 817 P.2d 341, 347 (Ttah App. 1991): G.G.A., Inc. v. Leventis. 773 P.2d 841,
845 (I'tah App. 1989); 17A Am Jur. 2d Contracts § 344. at 351-54 (1991 & Supp. 2002).
The district court's decision that the written agreements did not apply to the managed

accounts renders whole portions of the Independent Contractors Agreements discussing
managed accounts an outright nullity, an inexplicable superfluity.

:4?;Mf.4-^
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The district court erred as a matter oflaw in concluding the written contracts did

not apply to the managed accounts. That decision should be corrected on appeal and
reversed."

2.

The District Court's Factual Determination Was Also Clearly
Erroneous.

Although the district court erred as a matter oflaw in determining the parlies'

written agreement did not cover the payment of commissions for managed accounts, the
court couched portions of its ruling as factual findings that a separate oral agreement
covered the payment of commissions, which appears to have contributed to the court's

legal error. (R. 171-72.) The existence of a separate contract is generally a question of
law. See Iterm Hughes cv Sons, Inc. v. Quintek, 834 P.2d 582. 583 {Utah App. 1992).
'fhe completeness of a contract, however, is generally a question of fact. See. e.g.. Hall v.
Process Instr. <St Control. Inc., 866 P.2d 604. 606 (Utah App. 1993).

Ihe effect of the district court's decision was also to enforce a purported contract that
violates the statute of frauds. Fhe parties agreed to a two year term on each of their
contracts. (Pl.'s Ex. 1, p. 8, Section 22A; PL's Ex. 2, p 8. Section 22A; R. 192, p. 12.)
Fhe district court's ruling on its face runs afoul of the one year provision of the statute of

frauds. See Utah Code Ann. § 25-5-4(1) (making void "every agreement that by its terms
is not to be performed within one year from the making of the agreement"): Reagan
Outdoor Adv., Inc. v. Lundgren, 692 P.2d 776. 778 (Utah 1984) (holding contract void
under one year provision). The Watkins did not advance a statute of frauds argument
below but were unaware the district court was entertaining the idea of entering findings
regarding terms, liability, and damages of a completely separate oral contract. The
district court's surprise ruling fails further to identify the requisite consideration, offer or

acceptance of the oral contract terms or otherwise explain additional details regarding the
purported (but unsupported) meeting of the minds. (R. 147-5 1.)

1fhe Court should reach this argument if. and only if. it rules against the Watkins on their
legal argument advanced in the preceding section. Assuming though not conceding this
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The district court arguably implied the clearly erroneous subsidiary finding of

incompleteness that led to the conclusion the Independent Contractors Agreements did
not address how to compute the Watkins' compensation for managed accounts. If so. the
district court's decision should be reversed and remanded for fact findings on this point.

See. e.g.. Acton v. J.B. Deliran. 137 P.2d 996. 999 (Utah 1987) ("Failure of the trial court
to make findings on all material issues is rev crsible error unless the facts in the record are
'clear, uneontroverted. and capable of supporting only a finding in favor of the

judgment.'") (quoting Kinkella v. Baugh.(^i) P.2d 233. 236 (Utah 1983)). While the
district court did not make a specific finding to this effect, the court could not have
reached the conclusion it did without this preliminary subsidiary determination.
As an alternative to their legal challenges in this appeal, the Watkins challenge the

implied or express findings of fact in the court below that compensation lor managed
accounts was not part of the parties' written contracts but was part of some other oral
contract. (R. 170-73.) These "findings" are clearly erroneous, i.e., against the clear

weight of the evidence. See, e.g.. Docile v. Bradley. 784 P.2d 1176. 1178 (Utah 1989):
Sorenson v. Kennecott-Utah Copper Corp.. 873 P.2d 1141. 1147 (Utah App. 1994).

to be a question of fact, and solely out of an abundance of caution, the Watkins make this
alternative factual argument.

J'fhe district court did make ''findings" regarding the "oral contract'" but did not make

express findings regarding completeness of the written contracts. (R. 171-72.)
-)->

a.

The Watkins Have Met this Court's Requirement for
Marshaling the Evidence.

To meet their burden in challenging factual determinations on appeal, the Watkins

are required to marshal the relevant evidence for this Court. See Utah R. App. P.

24(a)(9); Rohb v. Andcrton, 863 P.2d 1322, 1328 (Utah App. 1993). Marshaling requires
the Watkins to collect all the evidence supporting the challenged finding, then

demonstrate that such evidence, viewed most favorably :o the non-appealing party, still
renders the decisions below clearly erroneous. See, e.g.. McPhcrson v. Belnap, 830 P.2d
302. 305 (Utah App. 1992): West Valley City v. Majestic Inv. Co., 818 P.2d 1311, 1315
(Utah App. 199;).

The following evidence submitted at trial arguably was relied upon in the district
court's implied finding that the Independent Contractors Agreements did not address how
to compute the Watkins* compensation for managed accounts:
i-

Testimony of Tom Sliaiiinhcrg, Fortress Financial's
President.

a.

Mr. Shauniberg testified that the written contracts did not apply to the

managed accounts:

0- Ilow were they [the Watkins] supposed to receive compensation
on those managed accounts?

A. They were compensated by their clients on a percentage basis
based on the amount of money they had with - under their management.
Q. Okay. But what about the - if they were trading through Fortress

Financial, were you going to pay them a commission on those managed
accounts?

A. Not on - not on managed accounts, and Mack knew that when
we first talked.

Q. Okay.

2_i

MR. MANSFIEE1): Objection. Calls for speculation.
FHE COURT: Sustained.

(R. 192. pp. 15.)
Q. Okay. Hut. for instance, now. if if the Watkins' had brought
the managed accounts over, why were they not entitled to. say. 80 per cent
of the 6 cents a share fee?

A. Well, this |written] contract didn't apply to the managed accounts
at all. That is a separate issue. That was a moonlight-type job that they had
managing money away from Fortress Financial.
Q. So what did this contract apply to?
A. This - applied to. in Mack's case, strictly the mutual funds rates,
because he told me that's all he was ever going to do. and that's all he ever
did for five years.
Q. Okay.
A. Until he left. That's the only Q. What about in Chris Watkins' case?
A. When I interviewed Chris to come to Fortress Financial, he

assured me that he had accounts other than the managed accounts that he
would be bringing over. And he brought those over and he was paid his
commission rates on those. We'll call those regular accounts.
Q. Okay.
A. This contract here did not apply to the managed accounts.
Because Fortress Financial had. really, nothing to do with those accounts.
(R. 192, pp. 18-19.)

b.

Mr. Shauniberg testified that the commissions agreed to be paid in the

written contracts would not be paid for managed accounts:

Q. Had the}' brought them over, what fees would have been incurred
on those transactions?

A. Well, it would have been 6 cents a share that would have came

[sic] to Fortress Financial. And then, of cotirse. the client would have paid
the transaction fees.

Q. 'fhe sixA. There was SEC fees, miscellaneous fees, adman [sic] fees and

things like that.
Q. I low many fees were there total?

;4- JVilM"
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A. Well, probably two to three, other than the - vou know, the cost
of transacting or executing the stock trade.

Q. Okay. What fees would have been retained by Fortress
financial?

A. Well, all of the 6 cents would have been retained by Fortress
Financial.

Q. So. now. you said 6 cents per share.
A. Six cents per share.
Q. Okay. SoA. 'Fhe arrangement was it was 6 cents per share. The verbal
arrangement that Mack and 1 had established, and later on his son, was I

would do the trades for 6 cents a share and they'd pay all the expenses, with
a minimum ticket of $50.

(R. 192. pp. 17-18.)

Q. Eet me ask vou this. Mr. Shauniberg: Through Fortress
Financial, do you typically charge a commission, as well as a 6 cents a share
fee?

MR. MANSF1EED: Objection. Relevance.
THE WITNESS: No.
THE COURT: Overruled.

'I: IE WITNESS: No. A commission - a commission conies from
the sale of mutual funds. And in Mack's that is a commission there.

Q. (By Mr. Eder) What about (inaudible).
A. You have commission schedules.

THE COURT: Em sorry, what about what?
MR. EDER: I asked him: You've mentioned mutual funds; what

about the sale of stock? Would that generate the same THE WITNESS: On the sale of stock, when the full commission is

charged, there is a commission paid to the broker.
MR. EDER: Okay.
THE WITNESS: Hut at 6 cents, that is a transaction fee.

Q. (By Mr. Eder) But why wouldn't vou charge a 6 cents per share
fee as well as a commission on -

A. Well, you can't do that. You cannot charge a management fee of
6 cents - a lee like that. 'Fhat would be usury. They wouldn't allow that.
MR. MANSF1EFI): Objection. Your Honor. He's testifying as to a
legal matter. Move to strike.
THE WITNESS: Well, it's in the -

THE COURT: Sustained. That's stricken. That last part is stricken.
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R. 192. pp. 19-20.)

Q. So. Mr. Shauniberg. then, from vour testimony, is it a fair
stimmation to say that whatever the number of shares traded. Fortress
Financial would have received 6 cents per share?
A. Absolutely.

Q. Okay. What about - what about the hard costs of doing
business? Because, certainly. Fortress Financial had expenses.
A. Oh. yes. You have vou have fixed and variable overhead
expenses.

Q. Did you charge an additional fee for those expenses'.'
A. I had a miscellaneous fee that I charged $3.83 for. 'Fhat was just

to supplement the - the bottom line, basically.
Q. Okay. Did you includeA. That $3.83 per- per ticket.

Q. I sec. Now, did you include that miscellaneous fee in your
damage calculation?
A. Yes.

(R. 192. pp. 23-24.)

Q. Okay. Fet's look over - let's deal with Chris Watkins" contract.
A. If we're talking - if we're talking abotit managed accounts, we're
not talking about full commissions, we're talking about transaction fees.
Fet's make that -

Q. Okav. And I'm going to try and get to everything A. Okay.

Q. - so that I can understand it. Why don't we look at page 7 of
Plaintiffs [Exhibit] 2. the contract with Chris Watkins.
Do you have that before you?
A. Page 7?

Q. Yeah, page 7. And if you look at section 21. subparagraph (b).
A. (b). Okay.

Q. Now. that's the commission schedule, correct?
A. Uh-huh. (Affirmative.)

Q. Okay. Fet me jump back a minute and - now. we talked about
vou have the managed accounts, the advisory clients.
A. Right. Well, slick to that because -

Q. Okay. Fet's stick to that for a second here. Now. they're
charged a fee, correct?
A. Transaction fee.

Q. A management fee.
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A.
Q.
A.
Q.

Oh. yes.
1hey have a management fee that they pay?
They pay Well, yeah.

A. - WMW.

Q. They paid WMW Management, whatever that fee may be.
A. Right.
Q- Andjhen, on thcj^her^idejif it, whalevcr the stockbroker is who

does - sells those, thev get paid a commission, correct?
A- They get paid a transaction fee.
Q- Now, whv do you call jt_a.transaction fee? What does a
transaction fee mean?

A. .NYcJk_b_ccause. as 1explained before. Southwest Securities
publishes a

a commission schedule. That is in fact a commission

schedule.

Q. Okay.

A. And when you're buying individual stocks at deep discounted you know, 6. 7, 8, 9 cents a share, that's considered a transaction fee.

Okay, 'fvpically. a money manager would not gel any of this money, the
transaction fee money.
(R. 192. pp. 42-44. emphasis added.)

Q. Mr. Shauniberg. Em going to show you a copy of a paper entitled
Damage - Calculation of Damage.
II IE COURT: Is that P-6?

MR. EDER: Yes. It will be P-6. Your Honor.

FHE COURT: Okay.

Q. (By Mr. Eder) Mr. Shauniberg. can you please tell the Court
what that is?

A. These are the damage calculations for the - for the managed
accounts.

Q. Okay. Now. damage calculations, what does it contain in there?
A. That's the number of shares that were traded -

Q. 'traded by whom?

A. Traded by cither Mack Watkins, while he was still in the country,
from January until June of '98. or Christopher Watkins.
Q. And how did you calculate the number of shares?

A. I used the trade blotter that they themselves prepared every every day, I assume.

Q. Is this the trade blotters you're referring to?
A. That's - that's the trade blotter.
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Q. So is that document an accurate summary of what was in the
trade blotters?

A. That's

that's correct. With the adjustments made for the limit

orders that were not done.

THE COURT: I'm sorry, for the what'?
THE WITNESS: Eimit orders.

Q. (By Mr. Eder) Okay. So you're not - you're not including as
damages orders that never went?
A. Absolutely not.
MR. EDER: Okay. Your I Ionor. I'll move to introduce this exhibit
as Plaintiffs Exhibit No. 6.

(R. 192. pp. 100-01.)
II III WITNESS: It reallv wouldn't make any difference if they're

Mack Partners or WMW. because they all would have come to me and they
all would have produced 6 cents a share. . . .
(R. 192. p. 105.)
THE COURT: ... I will receive Plaintiffs 6 [which calculated

damages without an offset for commissions].
MR. EDER: Thank you. Your Honor.
Q. Mr. Shauniberg. if you'll refer to the bottom, you have a - well,
first, let me start at - you have it broken down by year. Can vou explain
that, for 19 - 1998. '99 and 2000?

A. Okay. The 1998 shares traded by Mack Watkins totaled 563.279.
Then Chris came on board in 1998. and I believe in March he started

trading. I le traded a total for the entire year Q. Okay.
A. - of 25 1.495 shares.

Q. You can jump to the - vou can now jump to the damages. I low
did you calculate the damages?
A. 1 took the one - 1.137224 million times zero six.

Q.
A.
Mack and
Q.

And, again, why did vou use zero six?
6 cents a share was the - was the agreement that Fd made with
reiterated several times with Christopher.
Okay.

A. That's what I would do the trades for.

(R. 192. pp. 107-08.)
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Q. Mr. Shauniberg. let me have vou look at Plaintiffs |Exhibit| 6.
Do vou have that in front of you?
A. Being this?
Q. Yes. You have that - yeah, that document right there.
A. All right.
Q. Now, again - okay. I just want to make sure I understand this.

You took in coming up with vour 68.000 tiown at the bottom, you added
up the number of shares, correct, which came up to the 1,137.224. correct?
A.
Q.
A.
Q.

Right. That's correct.
And you multiplied that by .06.
Right.
And did you subtract anything from that?

A. No.

(R. 192, p. 109.)

Q. Okay. Forget - okay, forget the advisory clients. All the other

stuff, that didn't happen; is that what you're saying? 'fhat never happened?
A. It happened with the regular accounts, is what you're identifying
right now.
Q. Okay.

A. The broker paid that. I le got his commission, less the $27. less
any miscellaneous fees. That's what came to Fortress Financial.

Q. Okay. And that happened with the other accounts and somehow,
for some reason these are different, right?
A. Those are definitely different.
(R. 192, pp. 112-13.)
ii.

Testimony of Mack Watkins.

Mack Watkins testified that he did not expect any commissions from the managed
accounts:

Q. (By Mr. Eder) Mr. Watkins, how many shares were transacted

during the contract period on managed accounts Tiat weren't brought over
to Fortress Financial?

A. I have no idea.

Q. And, Mr. Watkins, what was your understanding in terms of the 6
cents per share transaction fee charged by Fortress Financial?
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A. I don't know anything about it. l\\ been out of the country. He
worked that out with my son.
Q. Were you expecting to get commission for any of those trades?
A. No.

Q. So how were vou to be compensated for those trades?
A. I wasn't compensated.
(R. 192. pp. 98-99.)
iii.

Testimony of Earrv Bovdston.

Mr. Bovdston testified as an expert witness for Fortress ITnaneial that he believed

industry practice did not allow Chris Watkins to be paid a commission of the type set
forth in the written contracts for managed accounts; the underlying basis for his
testimony, however, was a legal opinion stricken by the district court on objection:
Q. Okay. Now. you heard testimony about the managed accounts.
A. Correct.

And what are. typically, the fees charged by - in a managed account
situation and who do they go to?
A. 'fhe two firms that I've been with. FPE Financial and Prudential

Securities, a managed account fee would generally be anywhere from 2.5 per cent
on down, depending on the si/e of the account. And that would be on the amount
of assets.

Q. Is there also a fee that's typically charged per share?
A. There is not.

Q. Okay. Now. you've reviewed the contract and other documents related
in this case to Fortress Financial: is that correct?
A. I have.

Q. Is it - would it be ordinary and customary in the industry for a
representative to receive a portion of the per-share fee as well as a commission?
A.
Q.
A.
Q.

Absolutely not.
Okay. Typically, who receives the per-share lee'?
The per-share fee would go to the broker-dealer.
Okay. Why do vou say absolutely not?

A. It's - it's against the law.

MR MANSFIELD: I'm going to object. Your Honor. He's testifying as to
a legal matter.
THE COURT: Sustained.
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MR. MANSHEFD: Move to strike.

THE WITNESS: Okay.

R. 192. pp. 117-18.
iv.

Testimony of Chris Watkins ami Rule R164-6-Ig.

Chris Watkins testified that he expected to receive both a management fee as
advisor of WMW and a commission as agent of Fortress Financial. Fortress Financial,

however, suggested this would have been illegal under Rule R164-6-1 g of the Utah
Administrative Code:

Q. Now, what would you have had vou brought those managed
accounts over, what was your understanding of the compensation you were
to receive, either from the managed accounts or from Fortress Financial?
A. Well, compensation, whether you call it fees or commission, it's

compensation. So any time, if a broker is required to bring his clients to a
new firm to where he's going, he obviously will be compensated for that.
Q. Okay. So what was vour understanding? What •A My understanding is. if those accounts had transferred over,
whatever the commission charged on that account. I would have got my
slated cut or percentage and Fortress Financial would have got its stated
percentage.

0- Well, do vou receive any other - any other compensation from
those managed accounts besides commissions?

A. WMW, which is the managed registered investment advisory
firm, receives a management fee, yes.
Q.
A.
Q.
A.

What is that management fee?
Be more specific.
I low much is the management fee?
It varies per account.

Q. Ilow much was - do you know - oh. okay. So it wasn't the same
for each account.

A. That's right.

Q. Now, isn't it true that you were also an employee of WMW
Management?
A. That's right.

Q. What was your position with WMW Management?
A. Executive vice president.

J13 :<>1047\S

31

Q. So does that mean vou were also one of the directors of WMW
Management?
A. That's correct.

Q. So is it your testimony, then, vou were expecting to receive not
onlv commission from sales through Fortress Financial but also a portion of
the management fee charged by WMW?
A. I, as an agent of Fortress Financial, would have received my

percentage of the commission due to Fortress Financial and I, as an advisor
of WMW'. would have received my management fee.
Q. Isn't that, Mr. Watkins. double-dipping? Aren't you then

charging the client twice for the same thing?
MR. MANSF1EED: Objection. Argumentative, Your Honor.
THE COURT: Sustained.

(R. 192. pp. 76-78.)

Q. Now, Mr. Watkins. isn't it true that you had a contract with all
the clients you had managed accounts with?
A. What kind of contract?

Q. Did you have a contract between you and WMW Management
and the clients who invested in managed accounts?
A. WMW Management had a contract with those clients, yes.

Q. Okay. With all the clients who have managed accounts?
A. All the clients that entered into the contract.

Q. Did all the clients who you had managed accounts with enter into
a contract?

MR. MANSFIEFD: Ell object. Relevance, Your Honor.
MR. EDER: Your Honor, Em going to attempt to introduce the

contract as evidence because it speaks to the commission Mr. Watkins
would have been entitled to at Fortress Financial. He's claiming he's

entitled to a percentage of the 6 cents per share.
THE COURT: Okay. Overruled, then. The witness can answer.
I don't remember what the question was.
THE WITNESS: Yeah. 1 don't either.

'FHE COURT: Can you restate it?
MR. EDER: Yes, Your Honor.

Q. Did you have a contract with all the clients who you - who you
transacted business for. as far as the managed accounts?
A. WMW Management did.
Q. Okay.

MR. EDF'R: If I may approach the witness, Your Honor.
THE COURT: You may.
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Q. (By Mr. Eder) Mr. Watkins, will you take a look at that? Ell

give you a moment to take a look at that and tell mc after you've reviewed
it, when you're ready to continue.
'HIE COURT: Is that P-5?

MR. EDER: Yes, Your IIonor. I forgot to produce a copy to the
Court. May I approach?

THE COURT: Okay. Sure. Thank you. Appreciate that.
MR. EDER: As soon as you're ready, Mr. Watkins, let me know.
FHE WITNESS: Okay, Eve reviewed that.

Q. (By Mr. Eder) Okay. Mr. Watkins, when you-when you want
to transact business in the managed accounts, you were doing so on behalf
of WMW Management; isn't that true?
A That's right. Uh-huh.

Q. And this document I handed you is a copy of a contract you had
used for your advisory clients' accounts; isn't that true?
A. That's right.
MR. EDER: Okay. Your Honor, Ell move to introduce Plaintiffs
Exhibit, I think, 5.

THE COURT: Okay. Any objection to Plaintiff s 5?
MR. MANSFIEED: No objection, Your Honor.

THE COURT: That will be received. Eet's go ahead and MR. EDER: If I may approach.
THE COFJRT: -- put a sticker on it.
Q. (By Mr. Eder) And, Mr. Watkins A. Yes.

Q. - it's your - it was your testimony before, was it not, that you, in
addition to receiving an advisory percentage fee, you were intending to
receive commission from Fortress Financial on managed accounts?
A. As an agent of Fortress Financial, that's right.
Q. Okay. Were you-

A. But not as a WMW Management representative.

Q. But any business you did, you testified - with the managed
accounts, you testified you did as a representative of WMW.

MR. MANSFIELD: And I'll object. Argumentative, Your Honor. I
mean, you"re talking about two different things.
THE COURT: Sustained.

MR. EDER: Okay.
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Q. Mr. Watkins. please take a look at look at page 3. In the
contract vou used with all these clients, can vou go ahead and read for me.
under - it has tindcrlined "Other securities industry' activities, affiliations."
A. Sure.

Q. Can you read the part that savs - where it starts out WMW
Management.

A. Okay. 'Fhe whole thing? Where do you want meQ. Well, you know, vou can skip A. but I want you to read that part
then followed by subparagraph A. The part that you've highlighted here?
Q. Yes.

A. Okay. "WMW Management. Incorporated does not" - skipping
down to section B. "effect securities transactions for compensation as

broker or agent for any investment advisory client.'" Continue?
Q. Okay. So. Mr. Watkins. isn't it true. then, that your intent was
not to receive a commission and an advisory fee for all these transaction
accounts?

A. Counsel, this refers to WMW Management. This doesn't refer to
Christopher M. Watkins.
Q. But. now, you - you said that any transaction in the managed
accounts vou did on behalf of WMW Management.
MR. MANSFIEED: Same objection. Argumentative. Judge.
THE COURT: Yeah. We'v e been down that road before.
Sustained.

MR. EDER: Okay. No further questions.
(R. 192. pp. 87-91.)

Q. Now. Mr. Watkins. vou also testified, did you not, that it would
be okav for vou to receive a commission had vou received a written
authorization from vour clients?

A. That's right.

Q. But at the time you signed the contract and thereafter, you never
made anv attempt to get written authorization from your clients: isn't that
true?

A. I don't recall.

Q. So vou may have but you just don't know?
A. I don't-I don't recall.

(R. 192, pp. 145-46.)
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Fortress Financial proffered and the district court considered Rule 164-6-1 g of the
Utah Administrative Code. (R. 192, pp. 154-56.)
h.

The District Court's Determination Was Clearly Erroneous
As It Was Against the Char Weight of the Evidence anil
Evinces the firm Conviction that a Mistake Was Made.

'Fhe marshaled evidence, viewed in its most favorable light, does not trump the
indisputable language of the written contracts and the clear weight of the evidence at trial.
Even acknowledging the evidence provided by Fortress Financial, the district court's

decision was simply wrong as it relates to the Watkins' compensation. 'Fhe contrary
evidence is so overwhelming that no other reasonable conclusion can be sustained.
i.

The Written Agreement Itself Clearly
Encompasses Managed Accounts.

'fhc initial "fatal flaw" in the district court's findings is found in the fact the
Agreements cover "alU the Watkins' "investments" and ^business" transactions with

Fortress Financial. See West Valley City v. Majestic Inv Co.. 818 P.2d 131 1. 1315 (Utah

App. 1991); (PL's Ex. I, p. 2, Section 5A. p. 6, Section 21 A.) There is a general
prestimption that a written contract complete on its face contains the final intentions and

embodies the final and entire agreement of the parties on a particular subject. BaileyAllen Co. v. Kurzet, 945 P.2d 180. 191 (Utah App. 1997); 17A Am. Jur. 2d Contracts SS
398, at 425 (1991). "In the absence of mistake or fraud, a written contract merges all
prior and contemporaneous negotiations in reference to the same subject, and the whole

engagement of the parties and the extent and manner of their undertaking are embraced in
the writing." 17A Am. Jur. 2d Contracts, ij 397. at 424. All verbal agreements made at

241 _>(,](1.17\5

35

or before the time of the execution of a contract are considered merged in the written
instrument. 17A Am. Jur. 2d Contracts § 397. at 424.

The suggestion that the written contracts do not apply to managed accounts runs

squarclv into and cannot be reconciled with the clear unambiguous language of the
contract to the contrary. See supra part II.A.1. With no other explanation given by
Fortress Financial or the district court, the bald, unsubstantiated statements of one witness

contradicting express contract language is insufficient to overcome the weight of the

Agreements speaking directly to this subject, which Agreements were pleaded in and
attached to the Complaint and introduced at trial as the governing contracts. 'Fhe written
contracts clearly apply to managed accounts."
ii.

Mr. Shaumbcrg Admitted the Written Contracts
Applied to Managed Accounts.

Before ever taking the position that an "oral contract" existed for managed
accounts (ostensibly to avoid the clear commissions language of the written contracts).

Fortress Financial's President. Mr. Shaumbcrg. testified that the written agreement in fact

embodied the parties' understanding regarding the managed accounts:

Q. Okay. 'Fell me what transpired to cause - to cause vou and the
defendants to engage in business.

5'Fhe parol evidence rule would also operate to bar an alleged oral arrangement that
purports to contradict the terms of the written contract. See, e.g.. Union Bank v. Swenson.
707 P.2d 663. 665 (Utah 1985). The Watkins do not desire to raise arguments for the first
time on appeal. See West Valley City v. Majestic Inv. Co., 818 P.2d 1311. 1313 (Utah
App. 1991). Nevertheless, the district court gave no notice of its intent to ignore entirely
the terms of the written contracts as they applied to managed accounts.
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A. In late '92 or early '93, Mack Watkins. through Nancy Nappy,
his secretary, called me and asked me if I would be interested in taking on
some accounts that they hack both mutual fund andjnanaged accounts, and
I said. yes. I'd be interested in talking about it.
So I went down to their office, spoke with Mack at the time, and we
discussed the - the possible arrangement there and solidified that two or
three days later.

Q. Okay. Did the arrangements ever result in a contract being
entered into?
A. Yes.

Q. When was the contract entered into and who were

who were

the -

A. fhc original contract, we renewed the contracts roughly every
two years.

Q. Okay, The contract which is the subject of this lawsuit.
A. For Mack, it was January of 1998. 'Fhat was his renewal date.

Q. (By Mr. Elder) Mr. Shaumbcrg. please take a look at that and tell
me what I just handed you.

A. It's an independent contractors agreement.
Q. And who is that between?

A. That's between Thomas J. Shaumbcrg, the president of Fortress
Financial, and Mack Watkins, representative.
Q. Okay. Is that - is that a true and correct copy of the contract
which was entered into between vou and Mack Watkins?
A. Yes.

Q. (By Mr. Elder) I landing vou another contract, tell the Court what
that contract is and who the parties are.

A. That's a contract, independent contractors agreement between
Christopher M. Watkins and Fortress Financial and. signed by me and
Christopher Watkins.

0- Okay. And is that a

is that a true and correct copy of the

contract you entered into?

A. They're essentially the same contracts except for the commission
payout.

[Whereupon the Mack Watkins contract was admitted as Plaintiffs Exhibit

1and the Chris Watkins contract was admitted as Plaintiffs Exhibit 2.]
(R. 192. pp. 11-13, emphasis added.)

j>7

Despite this language. Fortress Financial tried to backpedal from the idea the
written contracts had anything to do with managed accounts. (R. 192. pp. 18, 19.) Mr.

Shauniberg suggested "this contract didn't apply to the managed accounts at all." that
those were a "separate issue" because they were a "moonlight-type job" the Watkins had
and "Fortress Financial had. really, nothing to do w ith those accounts." (R. 192. pp. 18.

19.) Yet. as e\ idenced by its damage claim. Fortress Financial obviously had something
to do with those accounts. They were also to be treated as if they were Fortress Financial
trades. (R. 21-22.) As demonstrated here, and in more detail in the following subsection,

these inconsistent positions as to the application of the written contracts undermine
Fortress Financial's entire position. (See also. e.g.. R. 192. p. 59) (Shauniberg testimony
that commission schedule in written contracts took into consideration "the entire bulk of

business that month").1
iii.

Fortress Financial Insisted on Reiving on the
Written Contracts for Favorable Terms and

Avoiding I hem When Undesirable.

As set forth above. Fortress Financial repeatedly argued that the commission

payout schedule in Section 28 of the Independent Contractors Agreement did not apply to
the managed accounts. Yet Fortress Financial relied on Section 28 of the written contract
for payment of the "clearing fee" requirement (which the district court thought arose

bIronically, the district court thought Mr. Shaumberg's testimony was "consistent." (R.
149-50.)
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outside the written contract and confirmed it would be paid out of the Watkins' gross
commissions):

Q. And in a transaction that's traded through Fortress Financial by
one of voar representatives, who would pay the fee. that fee to Southwest
Securities?

A. WdLjhe client pays the fee on in_thc_ca.se of the S27 ticket, that
comes out of the broker's commission.

Q. But vou're the broker, aren't you?
A. No. I'm the broker-dealer.

(). Okay.
A. In this_case, jt_would. lia\_:_conie out of Chris Watkins'. because
Mack never traded any through Southwest.

Q. Is that fee you're referring to called the clearing fee?
A. Yeah. Yoti can call it that. It's a ticket charge, clearing fee.
Q. Okay.
A. They have to be paid for the administration.
Q. Okay. Fet's again, let me draw your attention to section 21-A
in contract No. 2, the contract with Chris Watkins.

A. Okay. Page 7|.|21, right?
(,). Okay?
A.

Yes.

(>. Now, what does that mean in the contract on the last line where it

says "clearing fees will be paid by representative"?
A. Just what we just discussed.
(). Okay. So that's the fee you're talking about.
A. 'fhe representative or the broker. TlieyVe synonymous in their
terminology.
Q. Okay.
A. The broker-dealer docs not pay clearing fees.

(R. 192. pp. 22-23. emphasis added.)7
On the one hand. Fortress Financial is arguing that the Watkins were not entitled to

receive commissions on the managed accounts under Section 28 of the Independent
Contractors Agreement. But on the other hand. Fortress Financial is arguing that the very
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same provision is what required the Watkins to pay the $27.00 clearing fee. The very
same provision which covers both payment of commissions to the Watkins and payment
of the S27.00 clearing fee must apply in its entirety or not at all. If the Watkins are

required to pav- the $27.00 clearing fee. then they must also be entitled to their percentage
of commissions as the broker or representative, as testified to in the above passage by Mr.

Shauniberg. 'Fhis picking and choosing of the application of provisions within the written
contracts by Fortress Financial directly and strongly contradicts the district court's
ultimate determinations. Either the written contracts apply or they don't. But the district
court allowed Fortress Financial to rely on some portions of the written contracts and
ignore others.
iv.

Mack Watkins' Testimony Does Not Support
Fortress Financial's Position.

Mack Watkins testified very simply that he did not expect to receive commissions

on managed account trades. (R. 192, pp. 98-99.) Fortress Financial tried to parlay this
into an argument that the Watkins did not expect commissions to be deducted from the

S.06 paid to Fortress Financial. (R. 192. p. 170.) 'Fhis argument skews and misrepresents
what Mack Watkins said. Mack Watkins never expected any commissions from the

managed accounts because (a) he was leaving the country, and (b) the transfers never

' Despite this testimony, written admissions from Mr. Shaumbcrg showed Fortress
Financial was responsible for the $27.00 fee. (Defs.' Ex. 1, p. 2.)
8The district court also inexplicably called all of the terms, even those contained in the
written contract, part of an "oral contract." (R. 171-72.)
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happened. (R. 192, pp. 98-99, 166.) This was the simple sum total and clear import of
his testimony.
v.

Mr. Roydston's Testimony was Based on a Faulty
Legal Premise.

Mr. Boydston's testimony suggested it would have been illegal for Chris Watkins

to take a commission as a stockbroker on the managed accounts. (R. 192, pp. 117-18).

The district court, however, sustained an objection to this opinion, thus undercutting the
entirely of his testimony on this point. (R. 192, p. 118.)

Mr. Roydston's attempted testimony and Fortress Financial's related argument

misconstrue the relevant administrative rule. See Utah Admin. Code § R 164-6-1 g.
Fortress Financial consistently attempted to convince the district court that it would have

been unlawful for Chris Watkins to collect a managed account advisory fee as a member
of WMW and to have simultaneously received a commission on the managed account
transactions:

In 164-EO l)(b), it specifically states that a client cannot- or one cannot

charge a client an advisory fee when a commission for executing securities
pursuant to the advice will be received by the advisor or its employees.
(R. 192, p. 158.)

Fhis argument misconstrues the rule. Fhe rule cited by Fortress Financial applies
"only if such conduct involves fraud or deceit."

In relation to investment advisers, as used in Subsection 61-l-6(l)(g)
"dishonest or unethical practices" shall include the following listed
practices. In relation to federal covered advisers, as used in Subsection 61-

l-6(l)(g), "dishonest or unethical practices" shall include the following, but
only if such conduct involves fraud or deceit:
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Charging a client an advisory fee for rendering advice when a
commission for executing securities transactions pursuant to such advice
will be received by the adviser or its employees.
R. 164-6-1g (emphasis added).
The testimony was undisputed at trial that Chris Watkins advised his clients and
obtained their written consent to such transactions and would have done the same had he

traded advisory accounts through Fortress Financial and Southwest Securities. (R. 192,
pp. 131-33.) There is absolutely no showing of fraud or deceit by Fortress Financial. In

fact, Fortress Financial completely ignored this limiting language in its argument and
never even attempted to show fraud or deceit. (R. 192, pp. 158-60.) Fortress Financial's
argument wholly fails on this point.
vi.

Chris Watkins Consistently Testified Regarding the
Compensation Provisions of the Written Contracts.

Finally, Chris Watkins consistently testified he expected commissions for the
managed accounts. (See, e.g., R. 192, pp. 76, 129-30.)

In light of the overwhelming evidence in the Watkins' favor, including the key
documents in this case, the evidence cannot support a finding that the written Independent
Contractors Agreement did not cover the payment of commissions on managed accounts,

even considering the evidence in the light most favorable to Fortress Financial. See, e.g.,
Slattery v. Covey & Co., 857 P.2d 243. 249 (Utah App. 1993) (reversing district court's
damage award as against the clear weight of the evidence). Because the district court's
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findings, implied or otherwise, are clearly erroneous, this Court should reverse and
remand this case for a determination of damages pursuant to the terms of the written
contract.

B.

The District Court Erred in Not Offsetting Fortress Financial's Alleged
Damages by the Commissions Owed the Watkins Under the Written
Contracts.

The effect of the district court's erroneous rulings, whether legally or factually
incorrect, was to ignore offsets for commissions due the Watkins under the terms of the
written contracts. Flad the Watkins traded managed accounts through Fortress Financial,
they would have received commissions from Fortress Financial for doing so under the

terms of the Agreement. The district court wholly refused to acknowledge this.
Indeed, the district court suggested it did "not recall receiving any evidence or any
argument from counsel as to that issue." (R. 157-58.) To make such a statement, the

district court had to overlook the bulk of the Watkins' case at trial: the majority of their
evidence and the thrust of their legal argument focused on this issue. (See, e.g., R. 192,
pp. 127-34, 138-41, 164-69.) The entire case involved who was to receive commissions.

In the event this Court does not reverse the judgment outright and enter judgment
for the Watkins (see part I, supra), the judgment should be reversed and the case

remanded for a determination in the district court in the first instance of the damages to be
awarded Fortress Financial after offsetting the commissions required by the written
contracts to be paid to the Watkins.
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CONCLUSION

For the foregoing reasons, the Court should reverse the district court's judgment

and enter judgment in favor of the Watkins. Alternatively, the Court should reverse the
district court's judgment and remand the case lor a proper calculation of damages using
the standards from the parties' written agreements, which were conceded to have been
breached.
>th

DATED this 28m day of February. 2003.
VAN COTT. BAGEEY. CORNWALL & McCARTHY

Bv:

Robert E. Mansfield

Stephen K. Christiansen
Attorneysfor Appellants W. Mack Watkins and
Christopher M. Watkins
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ADDENDUM

Exhibit No.

)ocument

Complaint
A

Mack Watkins Independent Contractors Agreement

B

Chris Watkins Independent Contractors Agreement
Admission of Liability
Minute Entry

Amended Findings of fact and Conclusions of Eaw
Judgment

Utah Admin. Code $ R164-6-1

EXHIBIT NO. 1

FH.ED Bfc."

-';iCT COURT

Third Judicial District

JUN 1 2 2000

E Bruce Reading (h2A)0)
SCALLKY & RKADING, P.C.

SALT LAKE COUNTY

Aitonicvs for Phunutt

Dy.

"

261 East 301) South, Suite 200

Deputy Clerk

Salt Lake City, I'tah 84111

Telephone: 1801) 331-7870
Facsimile: M>1

331 ~(>(>8

In i m. Tm rd J idicim District Cot rt
In and For Salt Eaki; County, State of Utah
COMPIAINT

] , Kl-;.;; -^ PTN.\\'< I.M \NP> Pi ^>!( >N-'
Si ryk i;s. Inc.,
Plaintiff.

Civil No. J J. v (.^i/.•'••

judge i

(

if (,

W. M \< K WATKINS and Cl 1K1ST< M'liliR MWatkins,

Defendants.

O >\!HsN< iw the Plaintiff for cause of action alleges and complains against the Defendants
as i( '11' >\vs:

1.

The parties are doing businc^ uithm Salt Fake County, State of Etah and all actions

:ele\ ant hereto transpired within Salt Fake ( ountv.

2.

On or about the 2,M day ofJanuary, 1<T.)8, the Defendant \V. Mack Watkins entered

in,n an Independent Contractors Agreement with die Plaintiff. Acopy of said agreement is
attached hereto as Exhibit TV' and made In reference a pari hereof.

V

on or about the ICh day of Match. lT)8.ihe Defendant Christopher M. Watkins

cntned into an Independent Connactors \greemeiit Willi the Plaintiff. Acopy nf-,ud agreement is
attached hereto as F.xhibit "b" and made bv reference a part hereof.

1-

4.

Defendant W. Mack Watkins is in default under the terms of his Independent

Contractors Agreement in tliat on or about December 21, 1999, the Defendant W. Mack Watkins
executed a let ler whci em he teslgncd from the Plaintiff, fortress Financial.

5

Defendant Chtlstopber M. WaTim ailed under the direction and mpcr.rn.on ot the

Defendant W. Mack Watkins during the ca'endat \ ear ot 1998.

u

During 1098 to the picscnt there F.ave been \anous bleaches ot the contracts

enured into bv the Defendants as follows:

;(

Mateiial hum cpre-wntauons wlauill the Defendants agreed to make agood

faith effort to encouiage their acki-on clients to use Southwest Securities. At the time the
HL'ieeinents were signed the Defendants knew or should have known that their advisory
tlients would not use Southwest Securities and failed to inform Plaintiffs of that fact.
b.

'Fhe Defendants failed to use their best efforts to encourage their advisory

chents :<> use Southwest Securities.

biom November 19'C through l.muarv of 2HIKI the Defendant Christopher M.

Watkins transacted deep discount trades without authorization to the detriment of the Plaintiff.
s

Pursuant to the terms of die contracts the Plaintiff should be awarded its reasonable

attornevC tees.

Will RITORI , Plaintiff pravs judgment against the Defendants as iollows:
1.

Plaintiff should he awarded a sum to be proven at trial but not less than $59,1)()(),(JO

for the tailure ofthe Defendants in nonfung the Plaintiff at the time ofthe signing ot the contracts

Complaint
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that they would not be able to bring their advisory clients to use Southwest Securities, or, in the
alternative that thev failed to make good faith efforts to do so.

2.

Plaintiff should be awarded an amount to be determined at trial but not less than the

sum of SI 5,000.UO for discounted trades made by the Defendants and not authorized by the
laintiff.

3.

For reasonable attorney's fees to be proven at trial.

4.

For such other and further relief as the Court deems just.
Cxfac(

D vn:n this

o

day of-iftil 2000.
Scalley & Reading, P.C.

Jrlmice Reading
Attorney for Plaintiff
Plaintiffs address:
730 Vista View

P.O. Box 2287

Overton, XV 89040
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EXHIBIT NO. 1A

INDEPENDENT CONTRACTORS AGREEMENT

I.

GENERAL - Portress Financial and Pension Services, Inc., is organized and licensed

with the Securities and Exchange Commission as a General Securities Broker/Dealer. It's

business is to provide financial and investment advice, offer general securities, limited

partnerships and certain insurance products to the public as investments. The focus of the
firm will be long term financial planning, high quality, conservative and reliable
investment recommendations versus short-term speculative trading.

II.

AGREEMENT - Agreement made this 2nd day of January 1998, between Fortress
Financial and Pension Services Incorporated, a corporation organized and existing under
the laws of the state of Utah, having its principal place of business at 10 Fast South

Temple, Salt I;ike City, County of Salt Lake, State of Utah, herein called "Company"
and W. Mack Watkins whose home address is 856 East Crestwood Road, Kavsville. Utah

84037 herein called "Representative or Registered Investment Advisor" (RIA), WMW
Management, Inc., Mack Partners Ltd. and Mack Associates LLC which are investment

advisory entities controlled by Mr. Watkins and located at 10 East South Temple, Salt
Lake City, Utah 84133. IN CONSIDERATION of mutual covenants contained herein,
the Company and Representative agree as follows:

Section 1:

Company hereby appoints Representative as an independent contractor to provide

financial and investment services, made available through the Company subject to the terms,
conditions and covenants set forth in this agreement. Representative hereby accepts such

appointment and agrees to comply with the terms and to perform all conditions herein.

H

Section 2:

Representative shall have the right to offer financial and investment advise,

recommend the purchase and sale of general securities, limited partnerships and if properly
licensed, certain insurance products as investments to the public. Solicitation will be made only
in those states where the Company and the Representatives are properly registered and approved

by the State's Securities Division.

Section 3:

Representative will have successfully completed the Series 7 and 63 examinations

and comply with pertinent laws and regulations of States, Securities and Exchange Commission,
and National Association of Securities Dealers. All testing, transfers and registration fees will be

paid bv Representative. Representative will pay annual renewal fees, normal bonding costs, and
other routine costs associated with maintaining a license with a broker dealer.

Section 4:

Representative will be competent to assist clients, define investment objectives,

design investment programs and make "suitable" investment recommendations. Before

recommending the purchase or sale of an investment. Representative will ascertain suitability of
such transaction given the client or prospects complete financial and tax situation.

Section 5:

A.

All securities or insurance transactions will be processed through Fortress
Financial and Pension Services. Inc. Before entering a buy or sell order

for a client, Representative will have the written approval of the Company
President or other authorized Principal.

B.

Representative will call all trades into Company main office where a ticket
will be prepared and initialed by the Company President or other

authorized person. The trade will be called into the clearing company by
the main office. Confirmation of the trade will be relayed to

Representative.

Section 6:

Representative will not dispense tax, legal or other advice requiring a license but

will refer clients to an appropriate professional source.

Section 7:

All outgoing, written correspondence will have the personal approval of the

Company President. Representative will submit the original and a copy of the correspondence to
the President or designated principal for review. An initialed copy will be maintained in the

Company's outgoing correspondence file.

Section 8:

Representative will not accept cash, check or any other form of payment from

clients. Pavment for security purchases must be mailed by client directly to Southwest Securities
if it is an individual stock or bond transaction or to the appropriate Mutual Fund Company if a

fund purchase. For advisory clients payment should be made by them to their respective
broker/dealer.

Section 9:

Representative will not accept stock, bond and other security certificates.

Representative will have clients mail them immediately to their Southwest Securities, Inc.,
account or appropriate broker/dealer if an advisory client.

Section 10:

Representative will pay postage on mail originated by him or her and use only the

Company main office address as a business address. At no time will a home or other address be
used to transact securities business. All mail delivered to company address will be opened by

Company President or an appointed Principal and then forwarded to the Representative.

Section 11:

Office space, furnishings and equipment will be provided by the Representative at

no cost to the Company.

Section 12:

A.

Telephone installation, maintenance and monthly charges will be the
responsibility of the Representative.

B.

When calling the main office, Representative will not use toll-free line
unless advised to do so.

C.

Representative may use an additional telephone number other than the

Company main office number on his business card.

Section 13:

A.

Company will employ a part-time receptionist capable of light typing,
filing and operation of word processing programs and computer
equipment.

B.

Representative may mail in or deliver securities related tasks for the

receptionist to complete. These tasks should be coordinated with the
receptionist.

C.

Large time consuming tasks will be accomplished at the expense of the
Representative.

Section 14:

At least three sources of financial research material will be available at the

Company main office. Any additional research material must be purchased by the

Representative. Company-provided materials may not be removed from the office, however,
copies or extracts will be made available upon request at no cost to the Representative.
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Section 15:

The Company's advertising budget will be minimal. Cooperative and other cost

sharing advertising arrangements with Mutual Fund Companies, etc., are encouraged. Under no
circumstances will advertising be permitted without the written approval of the Company
President.

Section 16:

All office supplies and personal equipment used by the Representative will be

purchased and maintained by the Representative.

Section 17:

Representative shall not use Company name on stationary, documents or

advertising widiout written consent of the Company. Under no circumstances will Company
stationary, note pads with logo, etc., be used for non-securities related business or purposes.

Section 18:

As an independent contractor, Representative shall be responsible for withholding

and payment of his own Federal and State income taxes, PICA, insurance premiums and other
self-employment fees normally assessed by Federal and State agencies.

Section 19:

Representative will be responsible for his own retirement and medical benefits.

Section 20:

Standards of Performance

A.

Major U.S. Stock Exchanges open at 7:30 a.m. and close at 2:00 p.m.
local time. Representative is expected to be reasonably available during
market hours to service client needs. In any case, Representative will keep

Company President informed of anticipated absences and general
whereabouts during market hours.
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B.

Representatives will be familiar with Fortress Financial written

supervisory procedures, maintain proficiency as a securities representative
and have current knowledge of state and federal laws pertaining to the

profession.
C.

There will be no "parking" of securities licenses while pursuing other

endeavors. A minimum of 510,000 in commissions must be generated

each year to maintain a license with Fortress Financial. Administrative
personnel are exempt from this requirement.

Section 21:

Compensation

A.

Representative will be compensated by net commissions derived from
investments bought and sold through Representative. Clearing fees will be
paid by Representative.

B.

Representative will receive 80 percent of the net commissions received by
the Company for business transacted by the Representative during a
calendar month.

C.

Before engaging in any other business or being compensated by another

person, Representative will have the express written approval of the
Company President.

D.

Only commissions received by the Company will be paid to the
Representative on the second business day of each month following the
month commissions ere earned. There will be no mid-month draws.

E.

Commissions paid to the Representative that are later reversed for any
reason will be reimbursed to the Company by the Representative.

F.

If this agreement is terminated, Representative shall be entitled to
commissions legally earned prior to the date of termination, less

termination fees, postage, telephone and other expenses incurred.
Commissions will not be paid to Representative until payment is received
by Company.

Section 22:

A.

This agreement shall be come effective on January 2, 1998, and shall
remain in effect for a period of two years unless terminated for breach or
as herein provided.

B.

This agreement may be terminated by mutual agreement of the parties
hereto or by written notice. Written notice shall serve to terminate this
agreement 30 days after the date of such notice.

C.

Amendments or modifications to the agreement may be made within 30
days notice to other party.

D.

A letter of extension signed by the Company President may extend this
contract beyond the termination date above.

Section 23:

This agreement is personal to the parties hereto and may not be assigned by

Representative, in whole or in part, without the prior written consent of Company.

Section 24:

Representative shall have no right or authority either expressed or applied, to

assume or create, on behalf of the Company, any obligation or responsibility of whatsoever kind
or nature.

Section 25:

Representative hereby agrees to indemnify' Company, its agents, and employees,

acainst all claims, damages, losses and expenses, including reasonable attorney's fees arising out
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of performance of Representative's work hereunder that are caused in whole or in part by
Representative's negligent act or omission, or that of any one employed by Representative for
whose acts he may be liable. Representative also agrees to hold the Company harmless from

legal proceedings, claims or judgments imposed on WMW Management, Inc., Mack Partners
Ltd., Mack Associates LLC or other business entitles linked to Investment Advisors activities.

Section 26:

The Company (Fortress Financial) is separate and distinct from WMW

Management, Inc. However, Sections 27, 35, 40 and 43 of Article III of the NASD Rules of
Fair Practice require the Broker/Dealer with whom the Registered Investment Advisor is

associated supervise the business activities of the advisor. This responsibility entails monitoring
the administration, accounting, suitability of financial advice, and portfolio selections,

performance results, legal compliance, complaints and client relations. Accounts will be

approved by a Fortress Financial Principal before transacting business in the account. Trades for
advisory clients will be approved, processed and recorded as if they were Fortress Financial
trades. The only deviation is that the actual consummation of a trade for an advisory client will

be done through their respective Broker/Dealer versus Southwest Securities.

Section 27:

The principals and officers of WMW Management, Inc., Mack Partners Ltd. or

Mack Associates LLC further agree to pay all claims, damages, losses and expenses to include

anorney fees in the event that the Company (Fortress Financial) is implicated in legal proceeding
of the above entities or the Representatives other business activities.

Section 28: To facilitate management and supervisory efforts, WMW Management, Inc. and

Mack Partners Ltd. agrees to make a good faith effort to encourage all of his existing and future

advisory clients to use Southwest Securities to clear their advisory account trades.
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Section 29: WMW Management, Inc., Mack Partners Ltd., and Mack Associates LLC agrees to

comply with the provisions of Sections 27, 35, 40 and 43 of Article III of the NASD Rules of
Fair Practice, Fortress Financial written supervisory procedures and amendments,

memorandums, letter of approval dated June 2, 1997, state and other directives regarding
investment advisory activities.

Section 30:

This agreement and any amendments hereto shall be governed by and construed in

accordance with the laws of the State of Utah.

Additional Terms: None

IN WITNESS WHEREOF, the parties have executed this agreement on the day and year
first above written.

By:

PRESIDENT;

REPRESENTATIVE

:ORTRESS FINANCIAL & PENSION
SERVICES, INCORPORATED

U

EXHIBIT NO. IB

INDEPENDENT CONTRACTORS AGREEMENT

I.

GENERAL - Fortress Financial and Pension Services, Inc., is organized and licensed

with the Securities and Exchange Commission as a General Securities Broker/Dealer. It's

business is to provide financial and investment advice, offer general securities, limited

partnerships and certain insurance products to the public as investments. The focus of the
firm will be long term financial planning, high quality, conservative and reliable
investment recommendations versus short-term speculative trading.
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AGREEMENT - Agreement made this 10th day of March 1998, between Fortress
Financial and Pension Services Incorporated, a corporation organized and existing under
the laws of the state of Utah, having its principal place of business at 10 East South

Temple, Suite 1000, Salt Lake City, County of Salt Lake, State of Utah, herein called
"Company" and Christopher M. Watkins whose home address is 168 West 1100 North,
Farmineton. Utah 84025 herein called "Representative or Registered Investment Advisor"

(RIA), WMW Management, Inc., Mack Partners Ltd. and Mack Associates LLC which
are investment advisory entities controlled by Mr. Watkins and located at 10 East South

Temple, Suite 1000, Salt Lake City, Utah 84133. IN CONSIDERATION of mutual
covenants contained herein, the Company and Representative agree as follows:

Section 1:

Company hereby appoints Representative as an independent contractor to provide

financial and investment services, made available through the Company subject to the terms,

conditions and covenants set forth in this agreement. Representative hereby accepts such

appointment and agrees to comply with the terms and to perform all conditions herein.

\T>

Section 2:

Representative shall have the right to offer financial, investment and insurance

advise, recommend the purchase and sale of general securities, limited partnerships and if

properly licensed, certain insurance products the public. Solicitation will be made only in those
states where the Company and the Representative are properly registered and approved by the
State's Securities Division.

Section 3:

A.

Representative will have successfully completed the Scries 7, 63 and
insurance examinations and comply with pertinent laws and regulations of
States, Securities and Exchange Commission, and National Association of

Securities Dealers. All testing, transfers and registration fees will be paid

by Representative. Representative will pay annual renewal fees, normal
bonding costs, and other routine costs associated with maintaining a
license with a broker dealer.

B.

Securities and Insurance continuing education requirements are the

responsibility of the Representative. The Company will provide at no cost

mandatory reading materials which will satisfy a portion of the continuing
education requirement for representatives with less than 10 years in the
securities business. The Representative will be responsible for

accomplishing the balance of the required training to include the expense
of such training. See continuing education policy.

Section 4:

Representative will be competent to assist clients, define investment objectives,

desien investment programs and make "suitable" investment recommendations. Before
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recommending the purchase or sale of an investment, Representative will ascertain suitability of
such transaction given the client or prospects complete financial and tax situation.

Section 5:

A.

All securities and insurance transactions will be processed through Fortress
Financial and Pension Services, Inc. Before entering a buy or sell order

for a client, Representative will have die written approval of the Company
President or other authorized Principal.

B.

Representative will process all trades through Company main office where
a ticket will be prepared and initialed by the Company President or other

authorized person. The trade will be called into the clearing company by
the President or his appointed representative. Verbal confirmation of
trades will be relayed to Representative when trade is consummated. A

hard copy will be provided when received by the main office.

C.

Representative will maintain a trade journal on the reverse side of
customer account form. Additionally, Representative will keep duplicate
client account records, client files and a stock and bond cross-reference
book.

D.

Mutual fund applications and trades will be forwarded to die office
administrator for proper recording, signatures, ticket preparation and

further processing if necessary. Mutual fund statements will be kept in
Representative's client files.

Section 6:

Representative will not dispense tax, legal or other advice requiring a license but

will refer clients to an appropriate professional source.
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Section 7:

All outgoing, written correspondence will have the personal approval of the

Company President or his designated representative. Representative will submit the original and
a copy of the correspondence to the President or designated principal for review. An initialed
copy will be maintained in the Company's outgoing correspondence file.

Section 8:

Representative will not accept cash, check or any other form of payment from

clients. Payment for security purchases must be mailed by client directly to Southwest Securities
if it is an individual stock or bond transaction or to the appropriate Mutual Fund Company if a

fund purchase. For advisory clients payment should be made by them to their respective
broker/dealer.

Section 9:

Representative will not accept stock, bond and other security certificates.

Representative will have clients mail them immediately to their Southwest Securities, Inc.,
account or appropriate broker/dealer if an advisory client.

Section 10:

Representative will pay postage on mail originated by him or her and use only the

Company main office address as a business address. At no time will a home or other address be
used to transact securities business. All mail delivered to company address will be opened by

Company President or an appointed Principal and then forwarded to the Representative.

Section 11:

Office space, furnishings and equipment will be provided by the Representative at

no cost to the Company.
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Section 12:

A.

Telephone installation, maintenance and monthly charges will be the
responsibility of the Representative.

B.

When calling the main office, Representative will not use toll-free line
unless advised to do so.

C.

Representative may use additional telephone numbers other than the

Company main office number on his business card, such as personal office
number, cellular phone, fax, etc.

Section 13:

A.

Company will employ a part time office administrator who is also a

registered principal. Her primary responsibilities are to receive company
telephone calls, take orders, approve trades, call in trades, process mutual

fund trades, prepare and maintain required files, logs, records and reports,
open and dispense mail and other administrative tasks as outlined in job
description.

B.

The office administrator is not paid by the company to perform time
consuming administrative tasks for representatives. Representatives may,
however, negotiate an arrangement with the office administrator to
perform business related tasks for them.

Section 14:

Research material must be purchased by the Representative.

Section 15:

The Company's advertising budget will be minimal. Cooperative and other cost

sharing advertising arrangements with Mumal Fund Companies, etc., are encouraged. Under no
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circumstances will advertising be permitted without the written approval of the Company
President.

Section 16:

All office supplies and personal equipment used by the Representative will be

purchased and maintained by the Representative.

Section 17:

Representative shall not use Company name on stationary, documents or

advertising without written consent of the Company. Under no circumstances will Company

stationary, note pads with logo, etc., be used for non-securities related business or purposes.

Section 18:

As an independent contractor, Representative shall be responsible for withholding

and pavment of his own Federal and State income taxes, FICA, insurance premiums and other
self-employment fees normally assessed by Federal and State agencies.

Section 19:

Representative will be responsible for his own retirement and medical benefits.

Section 20:

Standards of Performance

A.

Major U.S. Stock Exchanges open at 7:30 a.m. and close at 2:00 p.m.
local time. Representative is expected to be reasonably available during
market hours to service client needs. In any case, Representative will keep

Company President informed of anticipated absences and general
whereabouts during market hours.

B.

Representatives will be familiar with Fortress Financial written

supervisor}' procedures, maintain proficiency as a securities representative
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and have current knowledge of state and federal laws pertaining to the
profession.

C.

There will be no "parking" of securities licenses while pursuing other
endeavors. A minimum of $50,000 in commissions must be generated
each year to maintain a license with Fortress Financial. Administrative
personnel are exempt from this requirement.

Section 21:

Compensation

A.

Representative will be compensated by net commissions derived from
investments bought and sold through Representative. Clearing fees will be
paid by Representative.

B.

Representative will receive a percentage of the net commissions received

by the Company for business transacted by the Representative during a
calendar month as follows:

(1)

80 percent payout for all production if commissions generated
during a calendar month exceed $10,000.

(2)

70 percent payout for commission levels above $5,000 but less than
$10,000.

(3)

60 percent payout on the first $5,000 of commission generated
each calendar month.

(4)

50 percent commission payout on business introduced by the
Representative but processed largely by the Company. In such
cases, level of Company effort, commission split, etc., will be
agreed upon before undertaking the project.
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C.

Before engaging in any other business or being compensated by another
person, Representative will have the express written approval of the
Company President.

D.

Only commissions received by the Company will be paid to the
Representative on the last business day of each month. There will be no
mid-month draws.

E.

Commissions paid to the Representative that are later reversed for any
reason will be reimbursed to the Company by the Representative.

F.

If this agreement is terminated, Representative shall be entitled to
commissions legally earned prior to the date of termination, less
termination fees, postage, telephone and other expenses incurred.
Commissions will not be paid to Representative until payment is received
by Company.

Section 22:

A.

This agreement shall be come effective on March 10, 1998, and shall
remain in effect for a period of two years unless terminated for breach or
as herein provided.

B.

This agreement may be terminated by mutual agreement of the parties
hereto or by written notice. Written notice of President shall serve to

terminate this agreement 30 days after the date of such notice.
C.

Amendments or modifications to the agreement may be made within 30
days notice to other party.

D.

A letter of extension signed by the Company President may extend this
contract beyond the termination date above.
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Section 23:

This agreement is personal to the parties hereto and may not be assigned by

Representative, in whole or in part, without the prior written consent of Company.

Section 24:

Representative shall have no right or authority cither expressed or applied, to

assume or create, on behalf of the Company, any obligation or responsibility of whatsoever kind
or nature.

Section 25:

Representative hereby agrees to indemnify Company, its agents, and employees,

against all claims, damages, losses and expenses, including reasonable attorney's fees arising out

of performance of Representative's work hereunder that are caused in whole or in part by

Representative's negligent act or omission, or that of any one employed by Representative for
whose acts he may be liable. Representative also agrees to hold the Company harmless from

legal proceedings, claims or judgments imposed on WMW Management, Inc., Mack Partners
Ltd., Mack Associates LLC or other business entitles linked to Investment Advisors activities.

Section 26:

The Company (Fortress Financial) is separate and distinct from WMW

Management, Inc. However, Sections 27, 35, 40 and 43 of Article III of the NASD Rules of

Fair Practice require the Broker/Dealer with whom the Registered Investment Advisor is
associated to supervise the business activities of the advisor. This responsibility entails

monitoring the administration, accounting, suitability of financial advice, and portfolio selections,

performance results, legal compliance, complaints and client relations. Accounts will be
approved bv a Fortress Financial Principal before transacting business in the account. Trades for
advisory clients will be approved, processed and recorded as if they were Fortress Financial
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trades. The only deviation is that the actual consummation of a trade for an advisory client will
be done through their respective Broker/Dealer versus Southwest Securities.

Section 27:

The principals and officers of WMW Management, Inc., Mack Partners Ltd. or

Mack Associates LLC further agree to pay all claims, damages, losses and expenses to include

attorney fees in the event that the Company (Fortress Financial) is implicated in legal proceeding
of the above entities or the Representatives other business activities.

Section 28: To facilitate management and supervisory efforts, WMW Management, Inc. and
Mack Partners Ltd. agrees to make a good faith effort to encourage all of his existing and fumre
advisor>' clients to use Southwest Securities to clear their advisory account trades.

Section 29: WMW Management, Inc., Mack Partners Ltd., and Mack Associates LLC agrees to
comply widi the provisions of Sections 27, 35, 40 and 43 of Article III of the NASD Rules of
Fair Practice, Fortress Financial written supervisory procedures and amendments,

memorandums, letter of approval dated June 2, 1997, state and other directives regarding
investment advisory activities.

Section 30:

This agreement and any amendments hereto shall be governed by and construed in

accordance with the laws of the State of Utah.

Additional Terms:

None
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IN WITNESS WHEREOF, the parties have executed this agreement on the day and year
first above written.

By:

By:

R.EmESENTATI'

PRESIDENT!
FORTRESS FINANCIAL & PE

SERVICES, INCORPORATED
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EXHIBIT NO. 2

Robert E. Mansfield (#6272)
PARRY ANDERSON & MANSFIELD

60 E. South Temple, Suite 1270
Salt Lake City. Utah 84111
(801)521-3434

Attorneys for Defendant
Christopher M. Watkins

IN THE 'I IBRD JUDICIAL DIS 1R1CT COURT OF SALT LAKE COUNTY
STATE OF UTAH

FORTRESS FINANCIAL AND PENSION
SERVICES. INC..
ADMISSION OF LIABILITY
Plaintiffs.

vs.

W. MACK WATKINS and CHRISTOPHER

Civil No. 000904654

M. WATKINS.

Judge Sandra Peuler
Defendants.

TO THE ABOVE-NAMED PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICI: that Defendants W. Mack Watkins and Christopher M.

Watkins do herehv admit liability solely on the clam of breach of contract outlined in paragraph
6 of Plaintiff s Complaint. Defendants den\ all other claims of liability alleged in Plaintiffs

ns

Complaint. Defendants, however, still contesi the amount of damages to which Plaintiff is
:ntit!ed on Plaintiffs breach of contract claim set forth in paragraph 6 of Plaintiff s Complaint.

±

DATED this T_~day of April. 2001.
ARRY ANDERSON & MANSFIELD

kOBERTE. MANSl-'iEEEj

Attorneys for Dcfendint W. Mack Watkins and

Christopher M. Watfcjjns

"l°l

CERTIFICATE OF SERVICE

1hereby certify that a copy of the foregoing. ADMISSION OF EIABILLIY, was served
VI

a Hand Deli\er\. on this 2>

day of April. 2001 to the following:

J. Bruce Reading
SCALLEY & READING. P.C.
261 Fast 300 South. Suite 200
Salt LakeCitv. UTX4111
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EXHIBIT NO. 3

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IK AND FOR SALT LAKE COUNTY, STATE OF UTAH

FORTRESS FINANCIAL AND PENSION
SERVICES,

:

MINUTE

ENTRY

INC.,

Plaintiff,

CASE NO.

000904654

VS

W. HACK WATKINS and
CHRISTOPHER M. WATKINS,
Defendants.

This matter was tried before the Court on April 8, 2002.

Plaintiff was present through its President, Thomas Schaumberg, and
said corporation was represented by counsel, Robert A. Eder, Jr.
The defendants were personally present and were also represented by

counsel, Robert E. Mansfield. The Court having heard testimony of
witnesses and oral argument of counsel, and having further received
and reviewed exhibits admitted in this matter, now enters the
following rulings.

1.

The issue of discounted trades was addressed on the

record at the conclusion of the trial, and the Court incorporates
that ruling as part of this decision.

2.

As to the issue of advisory clients, defendants have

previously admitted liability; therefore, the only issue addressed
in this decision is the amount of damages.

The Court finds that

m
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MINUTE ENTRY

the damage calculations set forth on plaintiff's Exhibit 6 are an
accurate calculation of the damages suffered by plaintiff as a

result of defendants' breach of the parties' agreement.

The basis

for this ruling is as follows.

The relationship between plaintiff and defendant Mack Watkins

began in 1992 when the parties entered into an agreement to do
business together.

A written contract was executed by those

parties and renewed every two years thereafter.

In 1998, Watkins

renewed his prior contract and defendant Christopher Watkins
entered into a contract with plaintiff.

The advisory clients, or

managed accounts, were not part of the parties' prior business
dealings between plaintiff and Mack Watkins, but were new as of the
first part of 1998 when agreements were entered into with
Christopher Watkins.

Plaintiff's Exhibit 2 entered into between plaintiff Fortress

Financial and Christopher Watkins sets forth their relationship as

it related to the parties' trades. Schaumberg, however, testified
that the written agreements, plaintiff's Exhibits 1 and 2, did not

apply to the managed accounts, but only to other "regular"
accounts.

This testimony is consistent with the fact that

plaintiff and Mack Watkins had done business for several years
before 1998, and that the managed accounts were only brought to

plaintiff for purposes of trading at the time defendant Mack

IM?

POKTKESS^INAKCIAL
Watkins determined that he would be out of the country for three

years.

Christopher Watkins testified that he had taken over his

dad's company and needed a broker/dealer to transact trades.

It

was at that time that the managed accounts were to be brought to

the plaintiff. Therefore, it appears clear that the managed
accounts were a separate oral agreement and not part of the written
contract (plaintiff's Exhibits 1 and 2).

The only consistent testimony as to the terms of the agreement

on managed accounts came from Mr. Schaumberg, who testified that

the plaintiff was to earn a transaction fee of $.06 per share, and
that no commission would be paid to Watkins.

Schaumberg further

testified that the management fee of $27 per trade was to be paid
by the defendants.

The Court finds Mr. Schaumberg's testimony to be credible and

in addition to the assessment of credibility, the Court finds that
he is the only witness who was clear as to all of the terms.

Christopher Watkins testified as to the managed accounts, that

he expected to receive a commission on those accounts consistent
with the written contract. However, the contract, plaintiff's
Exhibit 2, also required the defendants to pay the management fee
of $27 per trade, which was at variance with his testimony. So, on
one hand he argued that he should receive commissions consistent
with the written contract, but on the other hand testified that he
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was not required to pay the management fee as required by the same
document. The inconsistency in his positions as to the terms of the

agreement makes his testimony less credible than plaintiff's.
Therefore, based upon the credibility of the witnesses and the
various damage calculations to which they testified, the Court

determines that plaintiff's Exhibit 6 is an accurate calculation of

the damages suffered by plaintiff as a result of defendant's
breach.

Pursuant to Schaumberg's testimony, defendant's Exhibit 1 was

an attempt to resolve the dispute between the parties prior to

filing this lawsuit.

It was prepared after the parties'

relationship terminated, and was therefore not reflective of the

parties' original agreement, but an attempt at settlement.
The Court further notes that defendant Christopher Watkins

testified that his damage calculations (defendant's Exhibit 3) was

not an accurate reflection of actual damages.
In the first
instance, his damage calculations did not reflect minimum
commissions that were charged on small accounts. Additionally, he
testified that his summary included clients who were not advisory
clients, and he did not include January, 1998 in his calculation of

damages, even though that time period was included in the parties'
agreement. Based upon those reasons, the Court has discounted
defendants' calculation of damages.
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Based upon the above findings, the Court awards damages in the
sum of $68,233.44 based upon defendants' breach of the parties'

agreement.

Counsel for plaintiff is directed to prepare an Order

consistent with this ruling and also include the ruling made at the
time of trial.

Dated this ' ( day of April, 2002.

SANDRA N. PEULER :>.., \3^ f [1
DISTRICT COURT 'JVDGEy%.<:f0>!
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CERTIFICATE

I hereby certify that I mailed a true and correct copy of the

foregoing Minute Entry, to the following, this (, TJ'

day of April,

2002 :

Robert A.

Eder,

Jr.

Attorney for Plaintiff
310 East 4500 South, Suite 610
Salt Lake City, Utah
84107
Robert E. Mansfield

Attorney for Defendants
60 E. South Temple, Suite 1270
Salt Lake City, Utah
84111

1\( ,Mrfr;0a\
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EXHIBIT NO. 4

Third Judicial District
ROBI-.RT A. 5 DhR. JR. (if 8(156.

Anorney for the Defendants

JUN 2 G 2002

310 P. 4500 S..Ste 610

-—ItS&™/)
\ Deputy1(3ierjr^

Salt Lake City. I'tah 84107
Telephone (801) 265-1836
Facsimile (801) 265-1866

in Tin; third district c oi r t , s a l t l a k f c m dkpt.

IN AND TOR SALT LAKK C OINTY, ST Al F OK I'TAH

KORTRKSS FINANCIAL AND PFNSION

AMKNDKD FINDINGS OK FACT

SFRYICKS, INC.,

AND CONCLUSIONS OF LAW

Plaintiff,
v.

W. MACK WATKINS and

Case No.:

000WI4654

Jud»c:

PKl KKR

CHRISTOPHFR M. WATKINS,
Defendants.

The above matter came on tor trial, the Honorable Sandra \. Peuler presiding, on April 8.

2002. Plaintiff was present through its President. Thomas Schaumberg. and was represented by
counsel. Robert A. I'der. Jr. Defendants were present and were represented by eounsel. Robert
T. Mansfield. The Court, having heard arguments of counsel and the parties" evidence and

testimony in support of their pleadings, having reviewed the file in this matter and being
otherwise full) achised. enters its:

FINDINGS OT TACT

Managed Accounts/Advisory Clients
1,

In 1992. Plaintiff and Defendant \Y. Mack Watkins entered into an aureement to do

\-K

huMness together, and executed a written contract. Thereafter, the contract was renewed e\ erv
two years.

2.

In 1998. Defendant Christopher M. Watkins entered into a written contract with Plaintiff.

3.

Around the first part of 1998. Defendants sought to enter into a separate agreement with

Plaintiff whereby Defendants could tiansaet securities trades for accounts they managed for
advisory clients. Said accounts are hereafter relerred to as "managed accounts."

4.

The Court finds that the managed accounts were not part of the business dealings between

Plaintiff and Delendant W. Mack Watkins prior to 1998.

5.

Plaintiff and Defendant W. Mack Watkins had done business for many \ears before 1998.

but the managed accounts were only brought to Plaintiff when Delendant W. Mack Watkins
determined that he would be out of the country tor three years.

6.

At the time the managed accounts were to be brought to Plaintiff. Delendant Christopher

M. Watkins had taken over his father's (Defendant \Y. Mack Watkins) company, and Defendant
ChriMophcr M. Watkins needed a broker dealer to process trades for the managed accounts.
Defendant Christopher M. Watkins wanted to use Plaintiff as the brokerdealer.
7.

fhe Court finds that the managed accounts were not included in the written contracts

entered into between Plaintiff and Defendants. Instead, the written contracts applied only to
other "reeular" accounts.

8.

he Court finds that the terms under which the managed accounts were to be.' traded
trad

through Plaintiff were part of a separate oral agreement, hereafter referred to as the "manaeed
account agreement.

9.

The Court finds that the terms of the managed account agreement between Plaintiff and

h\

Defendants were as follows:

a.

Plaintiff agreed to act a-- broker dealer \^v I )e fend ants, allow int' Defendant^ to
trade their managed" accounts through Plaintiff.

b.

Defendants agreed to pa\ Plaint it t a transaction fee of S.06 per share for all
managed account trades.

c.

Defendants agreed to transact all ofdheir managed account trades through Plaintiff
exclusively.

d.

Defendants agreed that Plaintitl would not pav them a commission on the
managed account trades.

e.

Defendants agreed to pa> the fee of S27.00 per trade charged h\ the securities
clearinghouse used bv Plaintiff.

10.

The Court finds that I VfcndaiU^ traded 1.1 3".234 shares lor their managed accounts

tin ough an ot lie i broker dealer dm mg the tune the managed account agreement was in effect, in
\ iolalion o\' their managed account agreement w ith Plaintiff.
11.

Defendants ha\ e pre\ iouT admitted liabi!it\ on the claim o\' breach of contract for

ladme to process the trades tor their managed accounts through Plaintiff.
12.

1he damages suffered bv Plaintiff can be calculated* by multiplying the number oi

manaeed account Tares Defendants traded through another broker dealer in violation of the

managed account agreement bv amount per .Tare Plaintiff would have been entitled to receiv e it'
the trades would have been proper!) processed through Plaintiff.
I3.

1be Court linds thai as a direct and proximate result of Defendants" failure to process

th.eir manaeed account trades throueh Plaintiff Plaintiff suffered damaues in the amount of'

l"T3.

S6S.233.44. which represents 1.137.224 shares traded multiplied by S.06 per share, as set forth in
Plaintiffs f.xhibit No. 6.

14.

1he Court finds that Defendants would not have been entitled to receive commissions

from Plaintiffon managed account trades if Defendants had processed the managed account
trades through Plaintiff.
15.

The Court linds that, although Plaintiff later offered to reduce its transaction fee for

managed accounts, this offer was not a modiil cation of the managed account agreement, nor was
it reflective of the terms of the managed account agreement. The offer b\ Plaintiff to reduce its

transaction fee was made after the parties" relationship had terminated and was merely and
attempt bv Plaintiff to settle the matter prior to filing the lawsuit.

Discounted Trades

16.

During the time Defendants were engaged as stock brokers for Plaintiff. Defendant

Christopher M.. Watkins discounted the price of Plaintiffs commissions charged to customers.

17.

Nanei Nappi. an employee of Plaintiff, represented to Defendant Christopher M. Watkins

that the discounted trades were authorized by Plaintiff.

18.

Defendant Christopher M. Watkins. in relying on the representations of Nanei Nappi.

reasonably believed that Plaintiff authorized the discounted trades.

19.

The Court finds that Plaintiff has failed to prove by a preponderance of evidence that

Defendant Christopher M. Watkins knew or should have known that the discounted trades were
not authorized.

m

.('.O.N.C"I-CSIONS OT TAW

1.

The parties and the matter arc subject to the jurisdiction of the Court.

2.

Plaintiff and Defendants entered into a valid and enforceable contract bv which Plaintiff

agreed to allow Defendants to transact managed account trades through Plaintiff. In exchange.
Delendants agreed to use Plaintiff as their exclusive broker/dealer for managed account trades
and pa\ Plaintiff S.06 per share for all managed account trades.

Defendants breached the terms of the managed account agreement by failing to transact
their managed account trades through Plaintiff. Defendants previously admitted liability for
breaching the managed account agreement.

4.

Plaintiff is entitled to recover from Defendants, as damages for Defendants" breach of the

managed account agreement, the amount Plaintiff would have received if Defendants had

honored the managed account agreement and traded the managed account shares through
Plaintiff, instead of through another broker/dealer.

5.

As a direct and proximate result of Defendants" breach of the managed account

agreement. Plaintiff suffered damages, in the amount of $68,233.44. which represent 1.137.224
managed account shares traded by Defendants through another broker dealer multiplied by S.06
per share.

6.

Plaintiff should be awarded a judgment against Defendants, jointly and severally, for its

damages, plus interest on said damages at the applicable pre-judgment and post-judgment legal
interest legal rates.

7.

Defendants have failed to meet their required burden of proof and have not demonstrated

that thev would have been entitled to receive commissions from Plaintiff under the managed

\-\M

account agreement if Defendants had processed managed account trades through Plaintiff.
Consequently. Defendants arc not entitled to an offset or reduction in the amount of Plaintiff s
damages.

8.

Plaintiff has failed to meet its required burden of proof or demonstrate any viable claim

against Defendants for unauthorized discounted trades.
9.
pui

The Court concludes that all other issues of dispute have been resolved by the Court
suant to the above Findings of Fact.

IT IS HHRHBYORDHRHD:

hat judgment be entered accordingly

)ATI •I) this ^">

day of June. 2()0;
BY TI IF COURT

The Honorable Sandra N. Peuler

District Court Judge

Ins

( frtificait- o f s f r v k t ;

I Ilerehy Certify that on this IQt'f\duy (d'June. 2002. I sent bv U.S. Mail, postage pre
paid, a true and correct copy of the anove proposed Findings of Fact and Conclusions of Law to
the following party:
Robert 17. Mansfield

Parry. Anderson & Mansfield
60 P. South Temple. Suite 1270
Salt Fake Citv. I.T84111

Robert A. Fder Jr.

Attorney for the Plaintiff

\~\\,

EXHIBIT NO. 5

«
n«fi mnrmcr court
'niro JudiciX District

IMAGED

ROBERTA. T.ni-R. JR. (// 8056)
Attorney for the Defendants

JUN 2 G 2002

310 E. 4500 S.. Stc 610
SALT

Salt Lake City. Utah 84107
Telephone (801) 265-1836
Facsimile (801)265-1866
JD2481915

000904654 watkins,'W MACK JD
IN HIT THIRD DISTRICT COURT, SALT TAKE CITY DEPT.
IN AND FOR SALT TAKE COUNTY, STATE OF UTAH

FORTRESS FINANCIAL AND PENSION

JUDGMENT

SERYICES, INC.,
ENTERED
IbU IN WH^'STRY
. !ol i-

Plaintiff,

JUDG/.-iLiNiTS
OFJU>

v.

DATE

\V. MACK WATKINS and

Case No.:

000904654

Judge:

PEULER

CHRISTOPHER M. WATKINS,
Defendants.

"Fhe above matter came on for trial, the I lonorable Sandra N. Peuler presiding, on April 8.
2002. Plaintiff was present throtigh its President. Thomas Schaumberg. and was represented by
counsel. Robert A. Eder. Jr. Defendants were present and were represented by counsel. Robert

E. Mansfield. The Court, after reviewing the evidence, including testimony of witnesses,
exhibits admitted, and oral argument of counsel, and for good cause appearing, enters the
following judgment:
IT IS HEREBY ORDERED. ADJUDGED AND DECREED THAT:

I,

Judgment is granted in favor of Plaintiff and against Defendant \V. Mack Watkins and

Defendant Christopher M. Watkins. jointh and se\eralK. in the principal amount of $68,233.44.
plm intere>t on the principal amount at the highest applicable pre-judgment and post-judgment

m

legal interest rates until paid in full.

2.

Judgment is granted in fa\ or of Plaintiff and against Defendant W. Mack Watkins and

Defendant Christopher M. Watkins. jointly and severally, in the amount of $217.00. which

represents Plaintiffs court costs ($120.0(1 filing fee and $97.00 constable sen ice fees).
3.

Plaintiff shall take nothing b\ \\a> of its second pra\er for relief as set forth in Plaintiffs

Complaint and relating to alleged unauthorized discounted trades..

DA ill) this ^5

day of June. 2002.
BY THE COURT

me Honorable Sandra N. Peuler

District Court Judge

IT?

CERT1FIC.-YIEOFSFRYICE

I Hereby Certify that on this /p/p'Vlay of June. 2002, 1sent by U.S. mail, postage
prepaid, a true and correct copy of the above proposed Judgment to the following partv:
Robert E. Mansfield

Parry. Anderson & Mansfield
60 17 South Temple. Suite 1270
Salt FakeCit\.UT841Il

Robert A. Elder Jr.
Attorney for the Plaintiff

im

EXHIBIT NO. 6
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(A) Authority and purpose
(1) The Division enacts this rule under authority granted by Sections 61-1-6 and 61-1-24.
(2) This rule identifies certain acts and practices which the Division deems violative of Subsection
6lT-6(U(g). The list contained herein should net be considered to be all-inclusive of acts and
pract.ces wh ch v.elate that subsection, but rather is intended to act as a guide to broker-dealers,
agents, investment advisers, and federal covered advisers as to the types of conduct which are
prchibitec.
(3) Conduct which violates Section 61-1-1 may also be considered to violate Subsection 51-16(D(g).

(4; This rule is patterned after well-estabiished standards in the industry which have been
ae'eptec by the SEC, the NASD, MASAA, the national securities exchanges anc various courts. It

represents one of the purposes of the securities laws: to create viable securities markets in which
those persons involved are held to a high standard of fairness with respect to their dealings with
the public.

(5; The prcvisicrs of this rule apply to federal covered advisers to the extent that the conduct
alleged is fraudulent or deceptive, or to the extent permitted by the National Securities Markets
Improvement Act of 1996 (Pub. L. No. 104-290;.
(6} The federal statutory and regulatory provisions referenced in Paragraph (E) shall apply to
investment advisers and federal covered advisers, regardless of whether the federal provision
limits its application to advisers subject to federal registration.
(B) Definitions
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f 1} "D'Vis:cn" means the Division of Securities, Utah Department of Commerce.

;2; "i-'arket maker" means a broker-dealer who, with respect to a particular security:
(2;(a} regularly publishes bona fide, competitive bid and ask quotations in a recognized
inter-dea er quotation system, or
•Jb) mo ularly furnishes bona fide competitive bid and offer quotations to other broker-dealers
upon request; and

(2}(c) is -eady, willing and able to effect transactions In reasonable quantities at his quoted price
with other brcker-oealers on a regular basis.
(3) "NASAA" means the North Amer.can Securities Administrators Association, Inc,

(4) "NASD" means the National Assoc ation of Securities Dealers.
(5) "NASDAQ" means National Association of Securities Dealers Autcm.ated Quotation System.
(6} rGTC" means over-the-counter.
(7) "SEC" means the United States Secur't;es anc Exchange Commission.
(C) Broker-Deaiers
In relation to Ercker-Dealers, as used in Subsection 61-l-6(l)(g) "dishonest or unethical
practices" shall include:

(1; encaging m. a pattern of unreasonable and unjustifiable delays in the delivery of securities
purchased by any of its customers or in the payment, upon request, of free credit balances
reflecting completed transactions of any of its customers, or both.
(2) inducing trading in a customer's account which is excessive in size or frequency in view of the
financial resources and character of the account,

(3) recommending to a customer tne purchase, sale or exchange of any security without
reascnab;e grounds to believe that such transaction cr recommendation is suitable for the
customer based upon reasonable inquiry concerning the customer's investment objectives,
financial situation and needs, and any ether relevant information known by the broker-dealer.

(4) executing a transaction on behalf of a customer without prior authorization to do so.

(5) exem sing any discretionary power in effecting a transaction for a customer's account without
first obtaining written discretionary authority from the customer, unless the discretionary power
relates solely to the time or price for the execution of orders, or both.
(6) executing any transaction in a margin account without securing from the customer a properly
executed written margin agreement promptly after the initial transaction in the account.

(7) failing to segregate a customer's free securities or securities held in safekeeping,
(S; hypothecating a customer's securities without having a lien thereon unless the broker-dealer
secures from the customer a properly executed written consent promptly after the initial
transaction, except as permitted by the rules and regulations of the SEC.

(9) entering mtc a transaction with or for a customer at a price not reasonably related to the
current market price of the security or receiving an unreasonable commission or profit.
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10) failing to furnish to a customer purchasing securities in an offering, no later than the date of
:cnfirmat'Cn of the transaction, either a final prcsoectus or a preliminary prospectus and an
additional document, which together include all information set forth ;n the final prospectus.
(11), charging fees for services without prior not ifi

>n to a customer as to the nature and

amount of the fees.

(12) charging unreasonable and inequitable fees for services performed, including miscellaneous
services such as collection of monies due for principal, dividends or interest, exchange or transfer
of securities, appraisals, safekeeping, or custody of securities and other services related to its
securTies business.

(13) offering to buy from or sell to any person any security at a stated price unless the brokerdeaier -s prepared to purchase or sell, as the case may be, at the price and under the conditions
as are statec at the time of the offer to buy or sell.
(14) representing that a security is being offered to a customer "at the market" or a price relevant
to the market price unless the broker-dealer knows or has reasonable grounds to believe that a
market for the security exists other than that made, created or controlled by the broker-dealer, or
by any person for whom the broker-dealer is acting or with whom the broker-dealer is associated
in the distribution, or any person controlled by, controlling or under common control with the
broker-dealer.

(15) effecting any transaction in, or inducing the purchase or sale of, any security by means of
any man pulative, deceptive or fraudulent device, practice, plan, program, design or contrivance,
which may inc'ude but not be limited to:

(15)(a) effecting any transaction in a security which involves no change in the beneficial
ownership thereof;

(15)(b) entering an order or orders for the purchase or sale of a security with the knowledge that
an order or orders of substantially the same size, at substantially the same time and substantially
the same price, for the sale of the security, has been or will be entered by or for the same or
different part.es for the purpose of creating a false or misleading appearance of active trading in
the security or a false or misleading appearance with respect to the market for the security;
provided, however, nothing in this subparagraph shall prohibit a broker-dealer from entering bona
fide agency cross transactions for its customers; or
(15)(c) effecting, alone or with one or more ether persons, a series of transactions in any security
creating actual or apparent active trading in a security or raising or depressing the price of a
security, for the purpose of inducing the purchase or sale of the security by others.
(16) guaranteeing a customer against loss in any securities account of the customer carried by
the broker-dealer or in any securities transaction effected by the broker-dealer with or for the
customer.

(17) publ'Shmg or circulating, or causing to be published or circulated, any notice, circular,
advertisement, newspaper article, investment service, or communication of any kind which:
(17)(a): purports to report any transaction as a purchase or sale of any security unless the brokerdealer believes that the transaction was a bona fide purchase or sale of the security; or
(17)(b) purports to quote the bid price or asked price for any security, unless the broker-dealer
believes that the quotation represents a bona fide bid for, or offer of, the security.
(IS) using any advertising or sales presentation in such a fashion as to be deceptive or

-i.S/O: 9V1
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misleacing. An example of the prohibiten practice would be distribution of any nonfactual data,
materal or presentation based on conjecture, unfcunced or unrealistic claims or assertions in any
brochure, flyer, or d splay by words, pictures, graphs or otherwise des.gned to supplement,
cetract from, supersede or defeat the purpose or effect of any prospectus or disclosure.

(19) failing to disclose to a customer that the broker-cealer is controlled by, controlling, affiliated
with or uncer common control with the issuer of any security before entering into any contract
with or for a customer for the purchase or sale of the security, and if the disclosure is not made in
writ.ng, it shall oe supplemented by the giving or sending of written disclosure at or before the
completion of the transaction.

(20) failing to make a bona fide public offering of all of the securities allotted to a broker-dealer
for distrbuhon, whether acquired as an underwriter, a selling group member, or from a member
part.cipating in the distribution as an underwriter or selling group member.

(21) failure or refusal to furnish a customer, upon reasonable request, information to which the
customer s entitled, or to respond to a formal written request or complaint.
(22) permitting a person to open an account for another person or transact business in the
account unless there is on file written authorization for the action from the person in whose name
the account is carried.

(23) permitting a person to open or transact business in a fictitious account.

(24) permitting an agent to open or transact business in an account other than the agent's own
account, unless the agent discloses in writing to the broker-dealer or issuer with which the agent
associates the reascn therefor,

(25) in connection with the solicitation of a sale or purchase of an OTC, non-NASDAQ security,
failing to promptly provide the most current prospectus or the most recently filed periodic report
filed under Section 13 of the Securities Exchange Act of 1934, when requested to do so by a
customer.

(26) marking any order tickets or confirmations as "unsolicited" when in fact the transaction is
solicited.

(27) for any month in which activity has occurred in a customer's account, but in no event less
than every three months, failing to provide each customer with a statement of account which,

with respect to all OTC non-NASDAQ equity securities in the account, contains a value for each
security based on the closing market bid on a date certain; provided that, this subsection shall
eppiy only if the firm has been a market maker in the security at any time during the month in
which the monthly or quarterly statement is issued.
(28) failing to comply with any applicable provision of the Conduct Rules of the NASD or any

applicable fair practice or ethical standard promulgated by the SEC or by a self-regulatory
organization to which the broker-dealer is subject and which is approved by the SEC.
(29) any acts or practices enumerated in Section R164-1-3.

(30) failing to comply with a reasonable request from the Division for information or testimony, or
an examination request made pursuant to Subsection 61-1-5(5), or a subpoena of the Division.
(D) Agents.

In relation to agents of broker-dealers or agents of issuers, as used in Subsection 61-l-6(l)(g)
"dishonest or unethical practices" shall include:

4 or-
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(1) engaging in the practice of lending o-" borrowing money or securities from a customer, or
acting as a custodian for money, secur.ties or an executed stock power of a customer.
(2) effecting securities transactions not recorded en the regular books or records of the brokerdealer which tne agent represents, in the case of agents of broker-dealers, unless the transactions
are authenzee in writing by the broker-dealer prior to execution of the transaction.
(3) establishing or maintaining an account containing fictitious information in order to execute
transactions which would otherwise be prohibited,
(4) sharing directly or indirectly in prof'ts or losses :n the account of any customer without the
prior written authorization of the customer and the broker-dealer which the agent represents.

(5) dividing or otherwise splitting the agent's commissions, profits or other compensation from
the purchase or sale of securities with any person not also licensed as an agent for the same
broker-dealer, o- for a broker- dealer under direct or indirect common control.

(6) for agents wno are dually under Rule Rl 54-4-l(D)(4)(b), failing to disclose the dual license to
a client.

(7) encac ng in conduct specified in subsections fC)(2\ (C)(3), (C)(4), (C)(5), (C)(6), (C)(9),
(C)(1C), (C)(15), (C)(16), (C)(17), (C)(18), (C)(24), (C)(25), (C)(26), (C)(28), (C)(29) or
(C)(3C) of Rule Rl64-6-lg.
(E) Investment Advisers and Federal Covered Advisers
In relation to investment advisers, as used in. Suosection 61-l-6(l)(g) "dishonest or unethical
practices" shall include the following listed practices. In relation to federal covered advisers, as
used :r Subsection 61-l-6(l)(g), "dishonest or unethical practices" shall include the following,
but only if such conduct involves fraud or deceit:

(1) Recommending to a client to whom investment supervisory, management or consulting
services are provided the purchase, sale or exchange of any security without reasonable grounds
to believe that the recommendation is suitable for the client on the basis of information furnished

by the client after reasonable inquiry concerning the client's investment objectives, financial
situation and needs, and any other information known by the investment adviser.

(2) Exercising any discretionary power in placing an order for the purchase or sale of securities for
a c';ent without obtaining written discretionary authority from the client within ten (10) business
days after the date of the first transaction placed pursuant to oral discretionary authority, unless
the discretionary power relates solely to the price at which, or the time when, an order involving a
definite amount of a specified security shall be executed, or both.

(3) Inducing trading in a client's account that is excessive in size or frequency in view of the
financial resources, investment objectives and character of the account if that an adviser in such
situat.cns can cirectly benefit from the number of securities transactions effected in a client's
account. The rule appropriately forbids an excessive number of transaction orders to be induced
by an adviser for a "customer account."
(4) Placing an :>rder to purchase or sell a security for the account of a client without authority to
do so.

(5) Placing an order to purchase or sell a security for the account of a client upon instruction of a
third pa-ty without first having obtained a written third-party trading authorization from the
client.

(6) Borrowing money or securities from a client unless the client is a broker-dealer, an affiliate of
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the investment adviser, or a financial institution engaged in the business of loaning funds.
(7) Leaning money to a client unless the investment adviser is a financial institution engaged in
the business of loaning funds or the cl.ent is an aff-Mate of the investment adviser.

(8) To mi srepresent to any advisory client, or prospective advisory client, the qualifications of the
investment adviser or any employee of the m.vestment adviser, or to misrepresent the nature of
the advisory services being offered or fees to be charged for such service, or to omit to state a
matena! *"act necessary to make the statements made regarding qualifications, services or fees, in
light of the circumstances under which they are made, not misleading.
(9) Providing a report or recommendat.cn to any advisory client prepared by someone other than
the adviser without disclosing that fact. (This prohibition does not apply to a situation where the
adviser uses published research reports or stat.stical analyses to render advice or where an
adviser orders such a report in the normal course of providing service.)

(10) Charging a client an unreasonable advisory fee.

(11) raiting to disc'ose to clients in writing before any advice is rendered any material conflict of
interest re'ating to the adviser or any of its employees which could reasonably be expected to
impair the rendering of unbiased and objective advice including:

(ll)(a) Compensation arrangements connected with advisory services to clients which are in
addition to compensation from such clients for such services; and
(ll)(b) Charging a client an advisory fee for rendering advice when a commission for executing
securities transactions pursuant to such advice wilt be received by the acviser or its employees.

(12) Guaranteeing a client that a specific result will be achieved (gain or no loss) with advice
which will be rendered.

(13) Publishing, circulating or distributing any advertisement which does not comply with Rule
206(4)-l under the Investment Advisers Act of 1940.

(14) Disclosing the identity, affairs, or investments of any client unless required by law to do so,
or unless consented to by the client.
(15) Taking any action, directly or indirectly, with respect to those securities or funds in which
any client has any beneficial interest, where the investment adviser has custody or possession of
such securities or funds when the adviser's action is subject to and does not comply with the
requirements of Reg. 206(4)-2 under the Investment Advisers Act of 1940, ,

(16) Entering into, extending or renewing any investment advisory contract unless such contract
is in writing and discloses, in substance, the services to be provided, the term of the contract, the
advisory fee, the formula for computing the fee, the amount of prepaid fee to be returned in the
event of contract termination or non-perfcrmance, whether the contract grants discretionary
power to the adviser and that no assignment of such contract shall be made by the investment
adviser without the consent of the other party to the contract.
(17) Failing to establish, maintain, and enforce written policies and procedures reasonably
designed to prevent the misuse of material nonpublic information in violation of Section 204A of
the Investment Advisers Act of 1940.

(18) Entering into, extending, or renewing any advisory contract which would violate section 205
of the Investment Advisers Act of 1940. This prevision shall apply to all advisers registered or
required to be registered under this Act, notwithstanding whether such adviser would be exempt
from federal registration pursuant to section 203(b) of the Investment Advisers Act of 1940.
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(19) To indicate, n an advisory contract, any condition, stipulation, or provisions binding any
oe-scn to we've compliance with any prevision of this act or of the Investment Advisers Act of
1940, or any ether practice that would violate sect.cn, 215 of the Investment Advisers Act of
1940,

(20) Engaging in any act, practice, or course of business which is fraudulent, deceptive, or
manipulative in contravention of section 206(4) of the Investment Advisers Act of 1940
notwithstanding the fact that such investment adviser is not registered or required to be
-egiste^ed under section 203 of the Investment Advisers Act of 1940.
(21) Engaging n conduct or any act, Indirectly or through or by any ether person, which would be
unlawful for such person to do directly under tne provisions of this act or any rule or regulation
thereunder.
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Rule converted mtc HTML by the Division of Administrative Rules.

For questions -egarding the content or application of rules under Title R164, please contact the
promulgating agency (Commerce, Securities). A list of agencies with links to their homepages is
available at
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For questions about the rulemaking process, please contact the Division of Administrative Rules at
ruiesonhne^state.ut.us. Please Note: The Division of Administrative Rules is not able to answer
questions about the content or application of these rules.

The HTML version of this rule is a convenience copy. This information is made available on the
Internet as a public service. Please see
•" - • about information available from
www. ru les. u ta h. gov,
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• CERTIFICATE OF SERVICE

I hereby certify that I caused two (2) true and correct copies of the within and

foregoing BRIEF OF APPELLANTS to be mailed, postage prepaid, this 28th day of
February', 2003, to the following eounsel of record:
Robert A. Eder, Jr.
565 East 4500 South, Suite A-130

Salt Lake City, Utah 84107

Counsel for Plaintiffand Appellee
Fortress Financial and Pension Services, Inc.
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